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Decision and Order 


Untrep States or AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS 
BOARD 


InTERNaTIONAL BrorHERHOOD oF TrEam- 
STERS, CHAUFFEURS, WAREHOUSEMEN & 
Hetrers or America, GENERAL Drivers 
AnD Hetpers, Loca No. 554, AFL-CIO 


and 
Cxiark Bros. Transrer Company 


InTeRNaTionaL BrorHerHoop or Tzram- 
STERS, CHAUFFEURS, WAREHOUSEMEN & 
Hetpers or Amertca, GENERAL Drivers 
anp Hetpers, Loca No. 554, AFL-CIO 


and 
Correy’s TransFer ComMPaNy 


On July 18, 1956, Trial Examiner Louis Libbin issued his 
Intermediate Report in the above-entitled proceeding, find- 
ing that the Respondent Union had engaged in unfair labor 
practices as set forth in the copy of the Intermediate Re- 
port attached hereto. Exceptions were thereafter filed by 
the Respondent and the General Counsel, and briefs were 
filed by the General Counsel and by the Central States 
Drivers Council, International Brotherhood of Teamsters, 
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Chauffeurs, Warehousemen & Helpers of America, AFL- 
CIO, as amicus curiae. 


|The Board has reviewed the rulings of the Trial Ex- 
aminer made at the hearing, and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep- 
tions and briefs, and the entire record in this proceeding, 
and the Board hereby adopts the findings, conclusions and 
recommendations of the Trial Examiner with the following 
modifications : : 


Tre RemMepy 


_ Like the Trial Examiner, we find, for the reasons stated 
by him, that the Respondent violated Section 8 (b) (4) (A) 
and (B) of the Act by the conduct described in the Inter- 
mediate Report. However, we have determined to modify 
certain provisions of the Trial Examiner’s recommended 
remedial order. 


On December 8, 1955, the Respondent executed a settle- 
ment agreement, requiring it, in effect, to cease and desist 
from inducing employees of various common earriers to 
refuse to perform services with an object of forcing their 
employers to cease doing business with Clark Brothers 
Transfer Company, and Coffey’s Transfer Company, and 
forcing those companies to recognize the Respondent, ab- 
sent a Board certification. Although posting the prescribed 
notices, the Respondent’s officers, when asked by various 


| We do not, however, adopt the Trial Examiner’s finding that 
Parker’s inducement of Whiles, a supervisor, not to handle a Clark 
shipment violated Section 8 (b) (4) (A) and (B) of the Act be- 
cause Whiles was at the time acting as a checker. Whiles did not 
cease to be a supervisor while performing nonsupervisory duties. 
Inducement of supervisors is not prescribed by Section 8 (b) (4). 
Clyd M. Furr, 98 LRB 1288. 
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members of the Respondent whether to resume handling 
shipments to and from Clark and Coffey, gave an equivocal 
answer.’ After receiving such answers, the employees gen- 
erally refused to handle the shipments. Under these circum- 
stances, inter alia, the Trial Examiner found, and we agree, 
that the Respondent had violated the settlement agreement. 
In view of these circumstances, the Trial Examiner did 
not deem the usual remedy for violations of Section 8 (b) 
(4) (A) and (B) adequate,? but instead recommended an 
affirmative remedy which required that the Respondent (1) 
inform all its members and employees represented by it, 
who are employed by employers other than Clark and 
Coffey, that the Respondent has no objection to their trans- 
porting or handling shipments to and from Clark and 
Coffey, and (2) request said members and employees to 
cease refusing to transport or handle such freight. The 
amicus brief objects to this remedy on the grounds (1) that 
it imposes an affirmative obligation upon the Respondent, 
which is beyond the scope of the Act, and (2) that it inter- 
feres with the right of the individual employees, protected 
by the statute, to engage in concerted activities, including 
the right to refuse to handle “struck goods.” ‘ : 
' As to (1), Section 10 (c) of the Act empowers the Board 
to require respondents who have engaged in unfair labor 


* Generally, the answer given was that the officers could not dis- 
cuss the matter and to read the posted notices. 

* The usual affirmative remedy in such cases requires only (1) 
the posting of appropriate notices stating that the Respondent will 
refrain from the proscribed conduct and (2) the reporting of 
compliance to the Regional Director. 

“The General Counsel also excepts to the recommended remedy, 
urging that the Board require Respondent to instruct its members, 
etc., to handle shipments to and from Clark and Coffey. We find 
no merit in this exception, as we believe that the Trial Examiner’s 
remedy, as modified herein, is adequate to effectuate the policies 
of the Act. 
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practices to take such affirmative action “as will effectuate 
the policies of the Act.” This vests in the Board a broad 
discretion to fashion its remedy, so as to eliminate the 
unfair labor practices found,’ and, in so doing, it may 
require a respondent to take affirmative action, even though 
such action is not specifically commanded by the Act, and 
even though the failure to take such action would not, in 
itself, constitute an unfair labor practice.‘ 

_ As to (2), we do not believe that a mere notice by a union 
to its member of other employees that it has no objection 
to their performing certain services for their employer will 
unduly interfere with the statutory right of such members 
and other employees to refuse to perform such services. 
However, we find merit in the objection to any requirement 
that the Respondent request that its members or other 
employees perform specified services for their employers, 
and we shall omit this requirement from our Order. 

The Respondent and the amicus brief also take issue with 
the cease and desist provisions of the Trial Examiner’s 
recommended order, insofar as such provisions would 
protect against unlawful secondary pressures, not only 
Clark and Coffey, but also “any other employer or person 
engaged as a common carrier of goods by motor vehicle 
in the area over which Respondent has jurisdiction.” It 
is contended that the inclusion of the foregoing quoted 
language is not warranted here, particularly in view of the 
Trial Examiner’s finding that Respondent’s unlawful con- 
duct was directed only at Clark and Coffey. 


* See, e. g., International Association of Machinists v. N. L. R. B., 
311 U.S. 72. : 

Thus, the Board may require an employer to disestablish a 
company-dominated union (H. J. Heinz Co. v. N.L.R.B., 311 U.S. 
514) or to reimburse to employees dues checked off in favor of such 
@ union (Donelly Garment Co. v. N.L.R.B., 165 F. 2d 980 (C. A. 
8)). 
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However, the Trial Examiner did find that there was 
danger that Respondent’s unlawful conduct might be di- 
rected against other primary employers within its jurisdic- 
tion. This finding was presumably based on the fact that 
two officials of the Respondent had attended a meeting at 
which an organizer for Central States Drivers Council 7 had 
announced a program of organizing all carriers in the State 
of Nebraska,’ and of preventing any nonunion carriers from 
operating. There was evidence that this policy was actually 
implemented against 2 carriers operating in the Omaha 
area.” Although the Trial Examiner declined to impute 
responsibility therefor to the Respondent, we find ample 
basis in the record for attributing such conduct to the Cen- 
tral States Drivers Council. This Council was associated 
with Respondent in negotiations with employers in the 
Omaha area, and was a party to Respondent’s contracts 
with such employers. Moreover, the Council had actively 
participated in the picketing of secondary employers in 
furtherance of the Respondent’s dispute with Clark and 
Coffey. 


In view of this past practice of cooperation between the 
Respondent and the Council in regard to organizing and 
negotiating with employers in Omaha area and in regard 
to the secondary action taken against Clark and Coffey, 
and in view of the Council’s avowed plan of organizing 
common carriers in the State of Nebraska, including the 
Omaha area, by methods which, we have found, included 
secondary boycotts against recalcitrant employers, we be- 
lieve there is reasonable basis for anticipating that the Re- 
spondent, unless enjoined, will not confine its secondary 


™This Council, jointly with Respondent, has contracts with a 
number of carriers in the Omaha area. 

* Respondent’s. jurisdiction is limited to the Omaha area. 

* These carriers were Abler Transfer, Inc. and Lyon Transfer. 
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boycott activities to Clark and Coffey but will extend such 
activities to other common carriers within its jurisdiction 
in effectuation of the program announced by the Council. 
Accordingly, we are satisfied that this aspect of the Trial 
Examiner’s recommended remedy will effectuate the pol- 
icies of the Act, and is therefore warranted.” 


OnpER 


Upon the entire record in this case and pursuant to Sec- 
tion 10(c) of the National Labor Relations Act, the National 
Labor Relations Board hereby orders that International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen & 
Helpers of America, Local No. 554, AFL-CIO, its officers, 
representatives, agents, successors, and assigns, shall: 


1. Cease and desist from: 
| (a) Engaging in, or inducing or encouraging the em- 
ployees of any employer (other than Clark Bros. Transfer 
Company of Coffey’s Transfer Company) to engage in a 
strike or concerted refusal in the course of their employ- 
ment to use, manufacture, process, transport, or otherwise 
handle or work on goods, articles, materials, or commodi- 
ties, or to perform any services for their respective employ- 
ers, where an object thereof is (1) to force or require any 
such employer, or any other employer or person, to cease 
doing business with Clark Bros. Transfer Company or 
Coffey’s Transfer Company, or any other common carrier 
by motor vehicle in the area over which Respondent has 
jarisdiction, or (2) to force or require Clark Bros. Transfer 
Company, or Coffey’s Transfer Company, or any other 
common carrier by motor vehicle in the area over which 
Respondent has jurisdiction, to recognize or bargain with 
* Cf. Local 791 International Longshoremens Asso. Ind., (T. 
Hogan & Sons, Inc.) 116 NLRB No. 243. 
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Respondent as the collective bargaining representative of 
their employees, respectively, unless and until the Respond- 
ent has been certified as the representative of such em- 
ployees in accordance with the provisions of Section 9 of 
the National Labor Relations Act; 

(b) Engaging in any or all of the foregoing conduct by 
instigating or enlisting joint or concerted action of other 
Teamsters locals, wherever situated. 

2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 

(a) Forthwith notify all its members who are employed 
by employers other than Clark Bros. Transfer Company 
and Coffey’s Transfer Company, and all employees of said 
employers who are represented by it, that it has no objec- 
tion to their transporting or handling, in the course of 
their employment, freight shipped by or destined for ship- 
ment by Clark Bros. Transfer Company and Coffey’s 
Transfer Company. Such notice shall be in addition to 
that conveyed by the posting of the notices specified in 
paragraph (b), below; 

(b) Post at its business office at Omaha, Nebraska, copies 
of the notice attached hereto as an Appendix™ Copies of 
said notice, to be furnished by the Regional Director for 
the Seventeenth Region shall, after being duly signed by 
an official representative of the Respondent, be posted by 
the Respondent immediately upon receipt thereof and be 
maintained by it for a period of sixty (60) consecutive 
days thereafter in conspicuous places, including all places 


1JIn the event that this Order is enforced by a decree of a 
United States Court of Appeals, this notice shall be amended by 
substituting for the words ‘“PURSUANT TO A DECISION AND 
ORDER,’’ the words ‘‘PURSUANT TO A DECREE OF THE 
UNITED STATES COURT OF APPEALS, ENFORCING AN 
ORDER.’’ 








8a 


where notices to members are customarily posted. Reason- 
able steps shall be taken by the Respondent to insure that 
said notices are not altered, defaced, or covered by any 
other material. The Respondent’s official representative 
shall also sign copies of the said notice which the Regional 
Director shall submit for posting, the employers willing, at 
the premises of Clark Bros. Transfer Company and Coffey’s 
Transfer Company (if it resumes operations), and at the 
Omaha premises of the other employer named in footnote 
38 of the Intermediate Report ;# 


'(¢) Notify the Regional Director for the Seventeenth 
Region, in writing, within ten (10) days from the date of 
this Order what steps the Respondent has taken to comply 
herewith. 


Dated, Washington, D. C., December 26, 1956. 


Boyp Leepom, Chairman 

Purr Ray Ropeers, Member, 
Steruen S. Bean, Member, 
Nationat Lasor Retations Boarp. 


** There shall be inserted in the caption of said notices, follow- 
ing the name of the Respondent, the words ‘AND TO ALL EM- 
PLOYEES OF’”’ followed by the name of the employer at whose 
premises the said notice is to be posted. 
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APPENDIX 


Notice To Att Memsers or INTERNATIONAL 
BroTHERHOOD OF TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND Hepers or AMERICA, GENERAL 
Drtvers anD Hetpers Locat 554, AFL-CIO 


PURSUANT TO 


A DECISION AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify you that: 


WE WILL NOT engage in, or induce or encourage 
the employees of any employer (other than Clark 
Bros. Transfer Company or Coffey’s Transfer Com- 
pany) to engage in a strike or concerted refusal in the 


course of their employment to use, manufacture, pro- 
cess, transport, or otherwise handle or work on goods, 
articles, materials, or commodities, or to perform any 
services for their respective employers where an ob- 
ject thereof is (1) to force or require any such em- 
ployer, or any other employer or person, to cease doing 
business with Clark Bros. Transfer Company, or Cof- 
fey’s Transfer Company, or any other common carrier 
by motor vehicle in the area over which we have juris- 
diction, or (2) to force or require Clark Bros. Transfer 
Company or Coffey’s Transfer Company, or any com- 
mon carrier by motor vehicle in the area over which 
we have jurisdiction to recognize or bargain with the 
undersigned union as the representative of their em- 
ployees unless and until certified by the National Labor 
Relations Board. 


WE WILL NOT engage in any of the foregoing 
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conduct by instigating or enlisting joint or concerted 
action of other Teamsters locals, wherever situated. 

WE HAVE NO OBJECTION to the action of the 
employees of any employer other than Clark Brothers 
Transfer Company and Coffey’s Transfer Company 
in transporting or handling, in the course of their em- 
ployment, freight shipped by or destined for shipment 
by Clark Brothers Transfer Company and Coffey’s 
Transfer Company; and we will give specific notice to 
that effect to all our members who are employed by 
any such employer and to all other employees of such 
employer who are represented by us. 


INTERNATIONAL BROTHERHOOD OF 
TEaMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS OF 


(Representative) (Title) 


‘This notice must remain posted for sixty (60) days from the 
date hereof, and must no be altered, defaced, or covered by any 
other material. ! 
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Untrep States or AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS 
BOARD 
Division oF Tria Examiners 
Wasuineton, D. C. 


INTERNATIONAL BrorHERHOOD oF TEAM- 
-sTers, CHAUFFEURS, WAREHOUSEMEN & 
Hetpers oF America, GENERAL DRIvERS 
anp Hetprers, Locat No. 554, AFL-CIO 


and 
CuarK Bros. TransFrer ComPany 


INTERNATIONAL BrorHerHooD oF TerEam- 
STERS, CHAUFFEURS, WAREHOUSEMEN & 
Hetrers or America, GENERAL DRIVERS 
anp Heupers, Locat No. 554, AFL-CIO 


and 
Correy’s TRANSFER CoMPANY 


JosEpH I. Nacuman, Esq., for the General Counsel 
Dav D. WEINBERG, Ese., of Omaha, Nebr., for the 
Respondent. 
Before: Louis Libbin, Trial Examiner. 


INTERMEDIATE REPORT AND RECOMMENDED 
ORDER 


STATEMENT OF THE CASE 


Upon separate charges filed by Clark Bros. Transfer 
Company and Coffey’s Transfer Company, herein called 
Clark and Coffey, respectively, against the above captioned 
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labor organization, herein called the Respondent or Local 
004, the General Counsel of the National Labor Relations 
Board, by the Regional Director for the Seventeenth Region 
(Kansas City, Missouri), issued a consolidated complaint, 
dated February 15, 1956, alleging that the Respondent had 
engaged in unfair labor practices within the meaning of 
Section 8 (b) (4) (A) and (B) and Section 2 (6) and (7) 
of the National Labor Relations Act, 61 Stat. 136, herein 
called the Act. More specifically, the complaint alleges that 
since on or about September 19, 1955, and on various dates 
thereafter, in furtherance of Respondent’s efforts to obtain 
recognition and a contract from Clark and Coffey, and with 
the object of forcing and requiring various named interstate 
carriers to cease doing business with Clark and Coffey and 
of forcing and requiring Clark and Coffey to recognize and 
bargain with Respondent, the Respondent induced and 
encouraged employees of employers other than Clark and 
Coffey to engage in strikes or concerted refusals to work, 
by picketing at the premises of interstate carriers doing 
business with Clark and Coffey, and by orders, instructions, 
directions, appeals, threats of disciplinary action, and 
photographing of employees of interstate carriers handling 
freight transported or to be transported by Clark and 
Coffey. 

On February 20, 1956, the Respondent duly filed its 
answer in which it denied the commission of the alleged 
unfair labor practices and specifically averred that on De- 
cember 8, 1955, all parties, with the approval of the Re- 
gional Director for the Seventeenth Region, entered into 
a settlement agreement concerning the same alleged viola- 
tions as are contained in the complaint and providing that 
no further action would be taken in this matter upon com- 
pliance with the terms and provisions of the settlement 


agreement. 
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Pursuant to due notice, a hearing was held at Omaha, 
Nebraska, from May 2-4, 1956, inclusive. The General Coun- 
sel and the Respondent were represented at the hearing, 
afforded full opportunity to be heard, to examine and cross- 
examine witnesses, to introduce relevant evidence, to pre- 
sent oral argument at the close of the hearing, and there- 
after to file briefs as well as proposed findings of fact and 
conclusions of law. The Respondent’s motion to dismiss 
the complaint, made at the conclusion of the hearing and 
upon which I reserved ruling, is disposed of in accordance 
with the findings of fact and conclusions of law made below. 
Subsequent to the hearing, the General Counsel and the 
Respondent filed briefs, which I have fully considered. 


Upon the entire record in the case, and from my observa- 
tion of the witnesses, I make the following: 


Frxprnc oF Facr 


I. CoMMERCE; THE BUSINESS OF THE CoMPANIES? 


Coffey’s Transfer Company, herein sometimes called 
Coffey, is a motor vehicle common carrier of intrastate 
shipments, with its principal terminal at Alma, Nebraska, 
and interstate shipments, with its principal terminal at 
Omaha, Nebraska, and branch terminals at Lincoln and 
Omaha, Nebraska. Coffey’s annual revenue from its opera- 
tions is about $200,000, of which in excess of $100,000 is 
derived from interlining with interstate carriers, including 
Santa Fe Trail Transportation Company, Des Moines 
Transportation Company, Merchants Motor Freights, Inc., 


2 The findings in this section are based on the allegations of the 
complaint and upon a stipulation of the parties that witnesses ,if 
called by the General Counsel, would testify to the facts alleged 
in the complaint. 
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Towa-Nebraska Transportation Company, and Boss Track 
Lines. 

Clark Bros. Transfer Company, herein sometimes called 
Clark, is a motor vehicle common carrier of interstate and 
intrastate shipments, maintaining its principal terminal at 
Norfolk, Nebraska, and a branch terminal at Omaha, Ne- 
braska. For the year 1954, Clark’s revenue from its opera- 
tions exceeded $325,000, approximately one-fourth of which 
was derived from interlining with interstate carriers; for 
the first 8 months of 1955, Clark’s revenue from its opera- 
tions exceeded $275,000, approximately one-fourth of which 
was derived from interlining. Clark interlines freight with 
Sante Fe Trail Transportation Company, Des Moines 
Transportation Company, Merchant Motor Freight, Inc., 
Independent Truckers, Inc., Trans-American Freight Lines, 
Inc., Red Ball Transfer Company and Buckingham Trans- 
portation Company. Each of these interstate carriers main- 
tains terminals or dock facilities at Omaha, Nebraska, and 
each annually receives revenue in excess of $100,000 for 
the transportation of freight through and from its Omaha 
terminal to points and places outside the State of Nebraska. 


Coffey’s operations clearly meet the standards announced 
by the Board for the assertion of jurisdiction over trans- 
portation companies which operate both intrastate and 
interstate.2 Moreover, it is the Board’s announced policy 
in secondary boycott situations, such as is here involved, 
to consider for jurisdictional purposes not only the opera- 
tions of the primary employer, but also the total operations 
of any secondary employer at the terminals affected by the 
secondary boycott.* In this proceeding, Clark and Coffey 


2 Edlen Transfer & Storage Co., 110 NLRB, 1881, 1883; Breed- 
ing Transfer Company, 110 NLRB 493. 

* International Brotherhood of Teamsters etc. (McAllister Trans- 
fer, Inc.) 110 NLRB 1769, 1771-1772. 
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are primary employers and the interstate carriers, listed in 
the preceding paragraph, are secondary employers with 
their Omaha terminals affected by the secondary boycott. 
The entire volumes of business of each of the secondary 
employers at the Omaha terminal, affected by the secondary 
boycott, is itself more than sufficient to meet the Board’s 
standards for the assertion of jurisdiction with respect to 
Clark.* The same is also true with respect to Coffey. 

I find that Coffey’s Transfer Company and Clark Bros. 
Transfer Company are engaged in commerce within the 
meaning of the Act and that it will effectuate the policies 
of the Act to assert jurisdiction over this proceeding. 


IL THE LABOR ORGANIZATION INVOLVED 


The complaint alleges, the answer admits, and I find, that 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen & Helpers of America, General Drivers and 
Helpers, Local No. 554, AFL-CIO, is a labor organization 
within the meaning of Section 2 (5) of the Act. 


IL THe unrarm LABOR PRACTICES 


A. Introduction: the issues 

During the last week of August 1955, the Respondent, by 
separate letters addressed to Clark and Coffey, requested 
that Clark and Coffey recognize and bargain with the Re- 
spondent as the representative of the employees of Clark 
and Coffey, respectively. When Clark and Coffey failed to 
comply with this request, the Respondent struck and estab- 
lished picket lines at Clark’s Omaha terminal on or about 
September 14, 1955, and at Coffey’s Omaha terminal on or 
about September 20, 1955. The Respondent has not been 
certified as the representative of the employees of either 


*See footnote 2, supra. 
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Clark or Coffey under the provisions of Section 9 of the 
Act. 


The complaint alleges, and the General Counsel contends, 
that during the period between September 14 and December 
8, 1955, the Respondent engaged in conduct proscribed by 
Section 8(b) (4) (A) and (B) of the Act by picketing the 
premises of neutral employers, by oral appeals, instruc- 
tions, and other acts of inducement to employees of such 
employers, and by the taking of pictures of the premises of 
such neutral employers. 

In order to settle unfair labor practice charges filed 
against the Respondent by Clark and Coffey on the basis 
of the alleged foregoing conduct, the Respondent on Decem- 
ber 8, 1955, executed a settlement agreement, pursuant to 
which it posted notices, in the statutory language, that it 
would not engage in conduct violative of Section 8(b) (4) 
(A) and (B). The General Counsel contends that there- 
after the Respondent breached the settlement agreement 
by engaging in new and independent conduct violative of 
Section 8(b) (4) (A) and (B) and that, pursuant to the 
Board’s established policy, the settlement agreement be- 
came a nullity and the Respondent’s pre-December 8 con- 
duct must also be found to be violative of the Act. The 
Respondent contends that its conduct after December 8, 
1955, was not violative of the Act, that the settlement agree- 
ment was not breached but was fully complied with, that 
its pre-December 8 conduct is therefore immaterial to the 
issues of this case, and that in any event such conduct does 
not establish a violation of Section 8(b) (4) (A) and (B) of 
the Act. 

Although no violations of Section 8 (b) (4) (A) and (B) 
may be predicated upon Respondent’s conduct prior to the 
settlement agreement of December 8, 1955, unless and until 
it is first determined and found that these sections were 
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violated by Respondent’s conduct subsequent to December 
8, I will nevertheless first treat with the conduct prior to 
December 8 as background shedding light upon and impart- 
ing meaning to the Respondent’s conduct after December 
8.5 
B. Conduct prior to the settlement agreement 
of December 8, 1955 
1. Picketing 

During the period from the middle of September to the 
middle of November 1955, the Respondent picketed the 
premises of various secondary carriers with whom Clark 
and Coffey interlined freight and the premises of customers 
of Clark and Coffey whenever a Clark and Coffey truck 
attempted to pick up or deliver freight. Such picketing was 
carried on principally by Gerkin, Jensa and Hendley, who 
were striking employees of Clark and Coffey, and by Court- 
ney, Faris (sometimes called Ferris) and Alexander, super- 
vised in some instances by Baker, all representatives of the 
Central States Drivers’ Council who had been sent into the 
Omaha area to conduct organizational activity on behalf of 
Respondent and said Council. In general, one or two pickets 
in a car would follow a Clark and Coffey truck to its destina- 
tion at the terminal of a secondary employer and one of 
them would then picket in the general area where the Clark 
or Coffey truck was parked at the time. When the Clark or 
Coffey truck left, the pickets followed it to its next destina- 
tion and repeated the procedure. The secondary locations 
picketed in this manner, usually described as ambulatory 


5 By analogy, see e.g., those situations where evidence of events 
occuring more than 6 months before the filing of a charge is rele- 
vant to a consideration of the conduct within the 6 months period 
specified in Section 10 (b) of the Act. Textile Machine Works, Inc., 
96 NLRB 1333, 1350-1351, 105 NLRB 618, enf’d 214 F. 2d 929 
(C. A. 2); Sharples Chemicals, Inc., 100 NLRB 20, 30 enf’d 209 F. 
645 (C. A. 6); F.T.C., v. Cement Institute, 333 U. S. 683, 705. 
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picketing, were C. A. Swanson and Sons, herin called Swan- 
son, Omaha Cold Storage, Wilson Packing Co., Swift and 
Co., Sante Fe Transportation Company, herein called Santa 
Fe, Des Moines Transportation Company, herein called Des 
Moines, and Beacons Van & Storage Co. 

| At one of the Swanson docks, the picket covered an area 
which also included the Swanson truck and the truck of 
another neutral carrier. The picket signs worn by the 
pickets at such secondary locations were the same signs 
used by Respondent in picketing the premises of Coffey and 
Clark and stated, in substance, that Clark [or Coffey] was 
not conforming to union working conditions and wages, 
followed by the name of the Respondent, and in smaller 
letters that “this applies to Coffey [or Clark] only.” On 
one occasion, when Swanson employees were helping a 
Coffey driver to unload the Coffey truck while the picket- 
ing was going on, Baker appeared and told the employees 
to stop unloading the truck; whereupon the unloading 
stopped. 

_ It is clear that the activities of the pickets and of Baker 
are attributable to the Respondent. Jensa, Hendley and 
Gerkin were striking employees of Clark or Coffey. Parker, 
Respondent’s Secretary-Treasurer, admitted that pickets 
from Clark and Coffey appeared at the premises of the 
secondary carriers, while Clark and Coffey trucks were 
parked there, and picketed with his knowledge and ap- 
proval. Parker further admitted that he was in charge of 
the strike at Clark and Coffey, that Leslie Morgensen, Re- 
spondent’s vice-president, was in charge of selecting and 
placing the pickets, and that he [Parker] gave the men 
under him directions to run the picket line at Clark and 
Coffey and “any other picketing they might do.” Parker 
also admitted that Baker,*® Courtney, Faris and Alexander 


~ © Respondent’s objections, upon which I reserved ruling, to the 
introduction in evidence in the Record made in the District Court 
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are employees of the Central States Drivers’ Council’™ of 
the International, herein called the Teamsters, or of some 
other branch of the Teamsters organization, who were sent 
to Omaha to engage in organizational activities; that he dis- 
cussed the Clark and Coffey strike with practically all of 
them ; that he knew of their visitations to the picket lines; 
and that neither he nor the Respondent took any steps to 
disavow their activities in that connection. Moreover, Tom 
Coffey, owner of Respondent Coffey, credibly testified that 
before the strike, he attended a meeting at which Parker 
and Baker were present, that Parker stated that Baker was 
in charge of the organizational program, and that Baker 
confirmed this by stating that he had been sent in there to 
handle the organizational program for Local 554 [the Re- 
spondent] in organizing all the nonunion truck lines oper- 
ating in and out of Omaha. Tom Coffey further credibly 
testified that in a telephone conversation with Parker 
shortly after the commencement of the strike, Parker stated 
that Baker had been wrong in calling the strike against 
Coffey.* William Gerkin, Respondent’s own witness, testi- 
fied that on the first day of the strike at Clark, Leslie Mor- 


proceeding on the General Counsel’s petition for an injunction, 
which Record was made a part of the Record in this proceeding 
by stipulation of the parties, of a newspaper picture of Baker for 
the sole purpose of helping other witnesses identify Baker, is here- 
by overruled. 

* This organization negotiates contracts for locals of the Team- 
sters. 

* Parker admitted having a telephone conversation with Tom 
Coffey about this time but denied having made the statement at- 
tributed to him by Tom Coffey. Parker could not remember the 
exact conversation at the time. Parker impressed me as an evasive 
witness, reluctant to disclose facets which appeared to be detri- 
mental to Respondent. Moreover, he did not deny having made 
the statement about Baker being in charge of the organizational 
program at the meeting before the strike, set forth in the text. 
Under all the circumstances, I do not credit Parker’s denial. 
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gensen, Respondent’s vice-president, told him that two boys 
would be up to tell him what to do; that the following day, 
Courtney and Faris who had earlier introduced themselves 
to him and told him they were there on an organizational 
drive for the Teamsters, instructed him to picket at the 
Clark terminal; and that thereafter, on at least two oc- 
casions, Courtney accompanied him on his picketing tours 
of secondary carriers. Based upon the entire record con- 
sidered as a whole, including the fact that Courtney, Faris, 
Alexander, Baker, Jensa, and Hendley did not testify, I find 
that they and Gerkin were agents of the Respondent in their 
picketing and strike activities and that the Respondent is 
liable for their conduct in this respect.. 


: 2. Oral appeals and directions e 


a. By Albert S. Parker, secretary-treasurer of Respondent 
1. About October 1955, Delbert Clark, Omaha terminal 


manager of Clark, went to the dock of Independent Truck- 
ers, Inc., herein called ITI, to pick up some transformers. 
Clark handed his freight bilis to Schoenhals, a dock worker 
of ITI Schoenhals, a member of Respondent, admitted 
that he telephoned to Parker; told Parker that Clark was 
here to pick up some transformers; asked if Clark was on 
strike and what he should do about it; and that Parker 
told him he knew what his rights were. Schoenhals refused 
to give Clark the freight and told him to read the contract 
and to return the bills to the office. Schoenhals testified 
that he refused to check out the transformers because “I 
had my rights . . . because Clark was on strike.” 


The Respondent, jointly with the Central States Drivers 
Council, represents the employees at ITI as well as those 
of the other secondary carriers mentioned herein, and has 
the same collective bargaining agreement with each of 
them. Article XI of this agreement, commonly referred to 
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as the “hot cargo” or “unfair goods” clause, permits em- 
ployees, without violating the contract, to refuse to accept 
freight from or deliver freight to establishments where 
picket lines or strikes exist. 


Parker testified that he did not recall having had the 
above conversation with Schoenhals but admitted that he 
probably advised employees of secondary carriers, when 
they called about Coffey and Clark freight, that the Re- 
spondent was having a dispute with Clark and Coffey and 
that pickets were at their terminals. 


Under all the circumstances, I find that Parker informed 
Schoenhals that Respondent was picketing and striking 
Clark, referred Schoenhals to the “hot cargo” clause of the 
contract, and told him that he knew what his rights were. 
I find that Parker’s evasive reply suggested negative action 
by Schoenhals by implying that he had a right to refuse the 
freight because of the “hot cargo” clause in the contract.® 

2. In the latter part of September or early October 1955, 
Glen Coffey, Omaha terminal manager of Coffey, drove to 
the terminal of Iowa-Nebraska Transportation Company, 
herein called Iowa-Nebraska, to deliver freight. Coffey 
attempted to tender his freight bills to Jim Frum, a dock 
worker of Iowa-Nebraska and a member of the Respondent. 
Frum said he would first have to check and would call 
Parker. Frum dialed a number, asked for Parker, then 
stated that Coffey was here with freight and asked whether 
he should handle it. After a pause, Frum said, “what do I, 
do if they don’t have a letter?” After another pause, Frum 


*Cf. International Brotherhood of Boilermakers (Richfield Oi 
Corporation), 95 NLRB 1191, 1193 where the Board character- 
ized as an evasive reply, suggestive of negative action, the state- 
ment of pickets, in response to questions by third parties as to 
whether they might cross the picket line, ‘‘You are 21 years of 
age. Use your own judgment.’’ 
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said, “Okey,” and hung up the phone. Frum refused to 
accept Coffey’s shipment. When Coffey asked for the rea- 
son, Frum replied, “if this is hot goods, I will get myself 
into trouble and I am not going to take a chance on this 
being hot goods.” * 


Under all the circumstances, I find that Frum engaged in 
the above telephone conversation with Parker and that 
Parker’s replies suggested negative action to Frum.” 


3. In the latter part of October 1955, Whiles, a member 
of Respondent and a checker at Des Moines Transportation 
Company, herein called Des Moines, was asked to handle 
a Clark shipment and stated that he would first have to 
call the union hall to find out what to do. Whiles called on 
the telephone, asked for Parker and then stated, “Clark has 
some freight here. What are we supposed to do with it?” 
After a pause, Whiles said “Okey,” hung up, and returned 


1°The above findings are based on the credible testimony of 
Glen Coffey. Frum denied calling Parker but admitted refusing 
Coffey’s freight. He testified that he refused because of the strike 
at Coffey. Parker did not deny having received a telephone call 
from Frum with respect to the handling of Coffey freight. Frum 
did not impress me as a credible witness. In view of Parker’s ad- 
missions that he had received similar calls, related in connection 
with the Schoendals incident, and the fact that Schoenhals ad- 
mittedly made a similar call to Parker, I do not credit Frum’s 
testimony and find that Frum did call Parker and that Frum 
made the statements set forth in the text. 


41 Frum testified that while he did not have a title, he was sup- 
posed to be dock foreman. He admitted that he did not have the 
authority to hire or fire or to make recommendations to that effect. 
He further admitted that he performs all types of work and gen- 
erally receives freight and calls the interlines. I find that Frum 
is not a supervisor within the meaning of the Act. 
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the freight bills to Delbert Clark, saying he could not accept 
the freight.” 

Under all the circumstances, I find that Whiles engaged 
in the above telephone conversation with Parker and that 
Parker’s replies suggested negative action to Whiles.* 


b. By James Steele, president of Respondent 


Parker admitted that Steele, Respondent’s president, 
worked with him on the Clark and Coffey strike. Accord- 
ing to the credible and undisputed testimony of Clifford 
Martin, a member of Respondent employed as a shipping 
clerk at William Volker and Company, Steele appeared at 
the company’s premises, told Martin that Clark and Coffey 
were on strike, and asked Martin to “cooperate with us.” 
Martin thereupon cooperated by changing the routings on 
some Clark and Coffey orders to another transportation 


company. 

The Respondent, jointly with the Central States Drivers 
Council, represents the shipping employees of William 
Volker and Company. 


_%*The above findings are based on the credible testimony of 
Delbert Clark, Omaha terminal manager of Clark. Whiles denied 
having called Parker. He admitted that he refused to accept Clark 
freight and testified that he did so because of the picket at the Des 
Moines dock when a Clark truck was prsent and because Clark 
““never went union . . . never settled with the Union!’’ Parker did 
not deny having had the above telephone conversation with Whiles. 
Whiles did not impress me as a credible witness. In view of Park- 
er’s admissions, mentioned in connection with the other incidents, 
I do not credit Whiles’ testimony and find that Whiles did call 
Parker and made the statements set forth in the text. 

33 Whiles testified that he was a dock foreman with the authority 
to recommend hiring and firing. He admitted that he also per- 
formed the duties of a checker. I find that Whiles acted in his 
capacity as checker when he refused the Clark shipment and talked 
to Parker on the telephone. 
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ce. By Leslie Thiessen, secretary of Respondent 


During this period, Maleolm Foley, a member of the 
Respondent and employed as a dock worker at Boss Truck 
Lines, refused to accept a Coffey shipment after telephon- 
ing to the union hall. Foley first asked for Parker, then 
he asked for Thiessen. Foley then asked about the status 
of Coffey and whether their freight could be handled. After 
@ pause, Foley stated that he was a union man and that all 
he wanted to know was “what todo? DoI or don’t I? After 
a further pause, Foley reached into a cubbyhole, pulled out 
a booklet and looked at a certain section. Foley then said, 
“Okey,” and hung up. Foley then refused the shipment and 
pointed out to Glen Coffey that he was relying on a clause 
in the contract with Respondent which is commonly referred 
to as the “hot cargo” or “unfair goods” clause. 

For the reasons indicated in the footnote in the margin,* 
I find that Foley had a telephone conversation with Thies- 
sen in which he made the above-related statements and 
that Thiessen informed Foley about the pickets at the 
Coffey terminal and referred him to Article IX of the con- 
tract with Respondent, known as the “hot cargo” clause. 
Parker admitted that Leslie Thiessen worked with him on 
the Clark and Coffee strike. I further find that Thiessen’s 


reply suggested negative action by Foley. 


**The above findings are based on the credible testimony of 
Glen Coffey, Omaha terminal manager of Coffey, and Emil Severin, 
a Coffey driver. Foley admitted calling the union hall to find out 
whether he should handle the Coffey freight. He testified that he 
did not remember what union official he talked to and that they 
refused to discuss it with him. He admitted that he reached into 
the cubbyhole, pulled out a copy of the contract and showed Coffey 
Article IX of the contract (the ‘hot cargo”’ clause), stating that 
he was relying on that clause in refusing the freight. He further 
admitted that the union hall informed him that there was a picket 
at the Coffey terminal but denied that the union official made any 
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d. By Dale Sweetwood, business agent of Respondent, and 
Herman Knutzen, a steward of Respondent 


According to the credible and undenied testimony of Her- 
man Knutzen, a warehouseman employed at Sinclair Re- 
fming Company and Respondent’s steward at the plant, 
Knutzen was told in September or October 1955, by Sweet- 
wood, Respondent’s business agent, that Respondent was on 
strike against Clark and “I wish you wouldn’t handle their 
freight.” Knutzen admitted that he stopped shipping Clark 
orders for several weeks, that he told his fellow employees 
what Sweetwood had said so that “nobody would ship by 
Clark” in the event Knutzen was away, and that his fellow 
employees “followed suit.” 

Parker admitted that Sweetwood worked with him on the 
Clark and Coffey strike. The Respondent, jointly with the 
Central States Drivers Council, represents the shipping 
and warehouse employees at Sinclair Refining Company. 


e. By Konvalin, a steward of Respondent 


According to the credible and undenied testimony of 
William Reibold, a member of Respondent and checker at 
Wilson Truck Lines, about the middle of October 1955, 
Reibold was told by Konvalin, Respondent’s steward at 
Wilson Truck Lines, that Clark and Coffey were on strike 


reference to the contract. Thiessen did not deny having had a 
telephone conversation with Foley and did not testify with 

to the nature of his conversation with Foley. Under all the cir- 
cumstances, I credit the testimony of Coffey and Severin. In view 
of Foley’s demeanor on the stand and his conduct in immediately 
pulling out the contract and referring to the ‘‘hot cargo’’ clause, 
as well as the failure of Thiessen to testify as to the conversation, 
I find that Thiessen informed Foley of the pickets at the Coffey 
terminal and referred him to Article IX (the ‘‘hot cargo’’ clause) 
of the contract. Dyer v. McDougall, 201 F. 2d 265 (C. A. 2); 
N.L. B. B. v. Howell Chevrolet Co., 204 F. 2d 79, 86 (C. A. 9). 
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and that he “better not touch any of their freight for awhile 
and see what the outcome is.” 

According to the credible and undenied testimony of Del- 
bert Clark, Omaha terminal manager of Clark, he went to 
deliver freight to Wilson Truck Lines about the middle of 
November; Konvalin refused to accept the freight and told 
Reibold, “don’t handle that freight”; and Reibold replied, 
“we won't.” 

The Respondent, jointly with the Central States Drivers 
Council, represents the dock employees of Wilson Truck 
Lines. 

f. By Robert (Barney) Baker, 
agent of Respondent 

According to the credible and undenied testimony of 
Emil Severin, a Coffey driver, on one occasion at a Swan- 
son dock in October 1955, when Swanson employees were 
assisting him in unloading a Coffey track while picketing 
was in progress, Baker appeared and told the Swanson 
employees to “stop unloading the truck,” whereupon the 
unloading stopped. 

As previously found (p. 5, supra), the Respondent is re- 
sponsible for the activities of Baker in connection with the 
picketing and the Clark and Coffey strike. 

3. The taking of pictures 

Respondent’s agents also engaged in the taking of pic- 
tures at the docks of secondary employers. Thus, in Oc- 
tober 1955, Faris, who also picketed at the premises of 
secondary carriers in the vicinity of a Clark and Coffey 
truck, took a picture of the operations on the Des Moines 
dock when a Clark truck was present. On two occasions 
in September or October 1955, Delbert Clark, Omaha Ter- 
minal manager of Clark, was followed by pickets Faris and 
Gerkin to the docks of Red Ball transfer Company, herein 
called Red Ball. While Clark’s truck was parked at the Red 
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Ball terminal, Faris took a picture of the operations at the 
terminal. On the first occasion, Faris took a picture of Red 
Ball employee Klentz as the latter was signing a freight 
bill for Clark. When the picture was snapped, Klentz re- 
marked, “looks like the Union is here. The second occasion 
occurred on the following day, when Faris took pictures 
in front of the terminal. On that occasion, Clark’s freight 
was refused by Red Ball employees. In September 1955, 
Baker was at the Swanson docks and took a picture of 
Swanson employees as they were unloading a Coffey 
truck.* 

As previously mentioned, the Respondent, jointly with 
the Central States Drivers Council, represented the dock 
employees of these carriers as well as the other carriers 
with whom Clark and Coffey interlined freight. 


4. Employees of secondary carriers 
refuse to handle freight 


Many employees of secondary carriers, with whom Clark 
and Coffey interlined freight, refused to handle or work 
on Clark or Coffey freight. These employees are members 
of Respondent who had a contract with these carriers. As 
a result, from October until the week ending December 10, 
1955, the volume of interlined freight received by Clark 
and Coffey from the. various carriers with whom they did 
business was reduced to virtually nothing. Some of the 
more obvious examples of such employee refusals to handle 
the freight are set forth below. 

At Merchants Motor Freight, Inc., herein called Mer- 
chants, Pop Tingle, a dock worker and member of Re- 


** The findings in this section are based on the credible and 
undenied testimony of Gerald Miln, a Coffey driver, Delbert Clark, 
Omaha terminal manager of Clark, and George Skow, a checker 
employed at Swanson and a member of Respondent. 
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spondent, refused to accept Coffey freight, saying “I can’t 
take it; I don’t have 25 bucks.” When Tingle was asked 
whether the Union had told him not to handle Clark or 
Coffey freight, he replied, “You know damn well they have, 
goodbye.” Other Merchants’ employees were standing 
around at the time. On another occasion at Merchants, a 
Clark driver asked a Merchants’ dock employee to accept 
Clark freight. The employee began to unload but stopped 
when Tingle spoke to him. The Merchants’ dockman then 
stated, “thanks, Pop, that probably saved my card,” and 
walked away. When Clark then asked Tingle to accept the 
freight, Tingle replied, “No, I haven’t got 25 bucks.” ** 

At Des Moines, where a Coffey driver was unloading 
freight, two Des Moines drivers (Thomas and Cox) ap- 
proached and one of them stated, “Don’t unload your 
freight, we can’t handle it for you.” When asked to explain, 
the driver stated, “due to your trouble, we can only handle 
government bills of lading.” Edward L. Smith, another 
Des Moines driver known as Smitty, and a member of Re- 
spondent, came over and said that “if we handle your 
freight we could have our cards pulled.” ** 


**The findings in this paragraph are based on the credible 

testimony of Emil Severin, a Coffey driver, and Delbert Clark, 

terminal manager of Clark. Tingle either denied, or testi- 

that he did not recall, making any of the above statements. 

admitted he refused to handle Clark or Coffey freight 
that he told Clark he could not acce 
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At the Santa Fe dock, where Glen Coffey had gone to 
pick up freight, the Coffey driver asked three Santa Fe 
employees wheteher they had freight for him. They re- 
plied, “nothing today.” Coffey went into the office and, 
after signing the freight bills, was told by Terminal Man- 
ager Thomas to follow him to the dock where he would 
get someone to check the freight out. Thomas gave the 
bills, in succession, to three employees (Jordan, Greisinger 
and Wilmoth( and asked each to check the freight out. As 
each refused, Thomas asked for the reason. Jordan stated, 
“they are on strike,” Greisinger stated, “the Union is try- 
ing to organize Coffey Transfer;” Wilmoth stated, “I don’t 
want to get in trouble with the union.” On another oc- 
casion when Delbert Clark was at Santa Fe’s dock to pick 
up freight, Terminal Manager Thomas again successively 
asked three employees to check the freight and each re- 
fused, stating, in turn, “I don’t have to work with a scab;” 
“no, I won’t handle it;” and “I can’t spend $25 for the 
Union.” Gerkin, a striking Clark employee was picketing 
in front of Clark’s truck at the time.” 


hearing before the Trial Examiner, Smith testified on direct 
examination that he is not in a position to receive freight on the 
dock because he does not do that kind of work. However, on 
cross-examination he gave as his reason for refusing the freight 
that ‘‘I knew they were being picketed and to my notion I don’t 
want to handle that stuff.’’ In a signed affidavit given to a field 
investigator of the General Counsel on October 21, 1955, Smith 
stated that he told the driver he would not handle the freight 
because ‘‘I didn’t want to take a chance of losing my card.’’ At 
the hearing Smith sought to repudiate his affidavit but admitted 
that he had glanced it over before signing it, without indicating 
that there were any misstatements in it. Under all the circum- 
stances, I do not credit Smith’s denials or version of the incident. 

28 The findings in this paragraph are based on the credible and 
undisputed testimony of Glen Coffey, Omaha terminal manager 
of Coffey, and Delbert Clark, Omaha terminal manager of Clark. 
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Although there is no evidence that any union member 
was fined or otherwise disciplined for handling Clark or 
Coffey freight, the existence of the possibility of such dis- 
cipline justified the fears expressed by Respondent’s mem- 
bers in respect to possible loss of union card, or fines. Thus 
the constitution and bylaws of the International provides 
for the trial and punishment of members and officers of 
local unions charged with offenses under the constitution 
(Article XVIII). Among the offenses for which a member 
may be tried and punished is: 

Such other acts and conduct which shall be considered 
inconsistent with the duties, obligations and fealty to 
| @ member of a trade union and for violation of sound 
trade union principles. 
5. Conclusions 


! a. As to the picketing 

Although the Respondent’s picketing at the premises of 
the Omaha secondary carriers and customers with whom 
Coffey and Clark did business occurred only when a Clark 
or Coffey truck was present and in almost all cases was 
reasonably confined to the area where the Clark and Coffey 
truck was parked, it is clear that the inducement and 
encouragement inherent in Respondent’s picketing was not 
directed solely at Clark and Coffey drivers but was also 
directed at the employees of such secondary employers. 
Clark and Coffey each had a place of business at Omaha 
which the Respondent could and did picket with the same 
signs used at the secondary premises. The drivers of Clark 
and Coffey were particularly aware of Respondent’s dis- 
pute thus advertised, because they were required to cross 
this picket line not only when they reported for work, when 
they checked out for lunch at the noon hour, and when they 
checked out at the end of the work day, but frequently dur- 
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ing the day when returning from trips and leaving for new 
deliveries. Thus, the drivers crossed the picket line at 
Clark and Coffey at least as often, and in some cases more 
often, as they could possibly have crossed picket lines at 
delivery sites of secondary employers. The picketing at 
Clark and Coffey was thus effective to reach the employees 
of Clark and Coffey and any picketing at secondary 
premises was superfluous if intended to reach and to pub- 
licize the dispute only among Clark and Coffey drivers, the 
same employees who regularly crossed the picket line at 
Clark and Coffey. As nothing more could be accomplished 
by picketing at the secondary premises, the reasonable in- 
ference is that such picketing was directed also at the 
employees of the secondary employers to make common 
cause with Respondent. That such was the intent and effect 
of such picketing is further borne out by the fact that the 
secondary picketing was accompanied and supplemented by 
the taking of pictures and oral inducements, appeals and 
directions to secondary employees not to handle Clark and 
Coffey freight, as previously described and hereafter 
found, by the fact that at least in one instance the sec- 
ondary picketing was not confined to a Clark or Coffey 
truck but encompassed an area in which trucks of second- 
ary carriers were also parked, and the fact that employees 
of such secondary employers actually refused to handle 
Clark and Coffey freight because of such picketing. It is 
also not without some significance that the employees of 
these secondary employers were members of and repre- 
sented by the Respondent. Any remaining doubt as to the 
purpose and intent of such picketing is completely dis- 
pelled by the testimony of Gerkin, Respondent’s own wit- 
ness, that his purpose in picketing was to prevent the sec- 
ondary employees from handling Clark freight. Upon con- 
sideration of all the relevant evidence, I find that Re- 
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spondent’s picketing at the secondary premises was de- 
signed to, at least in part, and did, induce and encourage 
the employees of such secondary employers, the only other 
employees present on such occasions, to engage in a con- 
certed refusal in the course of their employment, to handle 
freight of Clark and Coffey.” 


b. As to the oral appeals and directions 

As previously found, the replies of Secretary-Treasurer 
Parker and Secretary Thiessen to employees, who inquired 
about what they should do with respect to handling Clark 
and Coffey freight, suggested negative action by them; 
President Steele and Business Agent Sweetwood appealed 
to employees “to cooperate” and not to handle Clark and 
Coffey freight; Stewards Konvalin and Knutzen directed 
employees not to handle Clark and Coffey freight because 
they were on strike; and Baker, an agent of Respondent, 
told employees of a secondary carrier to stop unloading a 
Coffey truck. The employees involved in the above inci- 
dents worked for carriers or customers with whom Clark 
and Coffey did business. All the employees complied with 
the suggestions, appeals, and directions of Respondent’s 
agents and refused to handle Clark and Coffey freight. 


I find that the Respondent, by the conduct of Parker, 
Thiessen, Steele, Sweetwood, Konvalin, Knutzen and Bak- 
er, hereinabove detailed, induced and encouraged the em- 
ployees of secondary employers to engage in a concerted 
rfusal in the course of their employment to handle freight 
of Clark and Coffey. 


3° Local 657, Interniational Brotherhood of Teamsters, Chauf- 
feurs, Warchousemen and Helpers of America, AFL-CI Oo (South- 
western Motor Transport, Inc.), 115 NLRB No. 155; Sheet Metal 
Workers International Association, Local No. 51 (W. H. Arthur 
Company), 115 NLRB No. 183. 





33a, 


c. As to the taking of pictures 


As previously found, Faris, on 3 occasions, and Baker, 
on one occasion, both agents of Respondent, took pictures 
of the operations at the terminal of a secondary carrier 
while a Clark or Coffey truck was present and while em- 
ployees of such secondary carrier were present. On one such 
occasion the picture was snapped as the secondary employee 
was signing a Clark freight bill. This conduct is not to be 
considered in isolation but must be viewed in the context 
of Respondent’s other acts of inducement and encourage- 
ment. Faris was one of the men who followed Clark and 
Coffey trucks to the terminals of secondary premises and 
picketed at such terminals. On one occasion Baker ap- 
peared at the terminal of a secondary carrier to supervise 
the picketing; on another occasion he appeared at a Swan- 
son dock while Swanson employees were unloading a Coffey 
truck and successfully directed the Swanson employees to 
stop unloading the Coffey truck. The employees of the 
secondary carriers were members of Respondents, which 
was their bargaining agent and which had contracts with 
these carriers. The picture taking, enmeshed as it was in 
the picketing and other appeals and directions not to han- 
dle Clark and Coffey freight, implied a threat to publicize 
any employee handling of Clark and Coffey freight and to 
permanently record such conduct for possible future action. 
As such, it constituted, under the circumstances, a form of 
persuasion of secondary employees not to handle Clark and 
Coffey freight. The words “induce and encourage” have 
been construed as “broad enough to include in them every 
form of influence or persuasion.” *° 

I find that the Respondent, by the conduct of Faris and 
Baker in taking pictures of the premises of secondary em- 


2° International Brotherhood of Electrical Workers et al. v. 
N. L. BR. B. 341 U. S. 694, 701-702. 
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ployers while a Clark or Coffey truck was present, under 
the circumstance hereinabove described, induced and en- 
couraged the secondary employees to engage in a con- 
certed refusal in the course of their employment to handle 
Clark and Coffey freight. 


C. SETTLEMENT AGREEMENT oF DECEMBER 8, 1955 


To settle the unfair labor practice charged filed by Coffey 
and Clark on the basis of the conduct previously detailed, 
the Respondent on December 8, 1955, executed a settlement 
agreement, approved by the Regional Director for the 
Seventeenth Region, requiring notices to be posted for a 
period of 60 consecutive days in the Respondent’s offices 
and at the premises of the secondary employers. The 
notices recited in the statutory language that the Respond- 
ent would not engage in conduct violative of Section 8 (b) 
(4) (A) and (B) of the Act. The settlement agreement also 
required the Respondent to comply with all the terms and 
provisions of the notice and provided for the withdrawal 
of the charges when the Regional Director became satisfied 
that the provisions of the agreement had been complied 
with. The Respondent admittedly posted the required 
notices for the required period. 

Shortly after the notices were posted, the Respondent 
engaged in conduct which, in the opinion of the Regional 
Director, constituted new violations of Sections 8 (b) (4) 
(A) and (B) of the Act and hence a breach of the settle- 
ment agreement. As the Respondent did not, in the Re- 
gional Director’s view, comply with that provision of the 
settlement agreement requiring Respondent not to engage 
in conduct violative of Section 8 (b) (4) (A) and (B), the 
Regional Director vacated the settlement agreement and 
issued a complaint against the Respondent, alleging viola- 
tions of Section 8 (b) (4) (A) and (B) at all times since 
September 1955. 
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D. RESPONDENT’S CONDUCT SUBSEQUENT TO THE 
SETTLEMENT AGREEMENT OF DECEMBER 8, 1955 


After the posting of the notices at the docks of the sec- 
ondary carriers, the volume of freight delivered by such 
carriers to Clark and Coffey increased perceptibly. How- 
ever, after the Respondent engaged in the conduct herein- 
after described, the volume of interlined freight again 
faded to virtual insignificance beginning with the week of 
January 15, 1956, in the case of Clark, and the week of 
January 29 in the case of Coffey. 


The conduct relied on by the General Counsel as consti- 
tating new and independent violations of Section 8 (b) (4) 
(A) and (B) after the settlement agreement, is as follows: 


1. Conduct of Secretary-Treasurer Parker and 
Recording Secretary Thiessen 


Shortly after the notices were posted at the premises of 
_ the secondary carriers, the employees of these carriers, 
who were also members of Respondent, began calling the 
union hall to inquire what the notices meant and whether 
they should handle Clark and Coffey freight. Parker ad- 
mitted receiving about “half a dozen or so” such calls and 
talking to “a lot of the employees;” Thiessen admitted 
receiving about 8 or 10 such calls. Thiessen testified that 
“their main questions were do we have to handle Coffey 
or Clark freight.” Parker and Thiessen admitted that they 
answered all such inquiries by stating that they could not 
discuss the matter or, in cases where the inquiry concerned 
the meaning of the notice, that the employee should read 
the posted notice. 

After receiving this kind of a reply from Parker and 
Thiessen, the employees generally refused to accept or 
handle Clark or Coffey freight and the prior boycott of 
Clark and Coffey freight was resumed. Delbert Clark ered- 
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ibly testified that in February 1956, when he attempted to 
deliver freight to Haechel’s Transfer, Des Moines, Iowa— 
Nebraska, Merchants, Red Ball, Darling Transfer Co., ITI, 
Boss Truck Lines, and Watson, the employees of these car- 
riers refused to accept the freight. Glen Coffey credibly 
testified to having had the same experiences with respect 
to Coffey freight. 


As previously found, the employees of the secondary 
carriers had been induced and encouraged to refuse to 
handle Clark and Coffey freight by Respondent’s ambula- 
tory picketing, picture taking, and oral appeals, directions 
and suggestions of negative actions. After the notices were 
posted, they were uncertain as to its meaning and as to 
whether they should continue to refuse to handle Clark and 
Coffey freight, not having received any contrary instruc- 
tions from the Respondent or any indications from the 
Respondent that it was revoking its former conduct di- 
rected to employee refusals to handle such freight. These 
employees were all members of the Respondent and, rightly 
or wrongly, fared union reprisals if they ceased cooper- 
ating with the Respondent by handling Clark and Coffey 
freight. These were the reasons which motivated the em- 
ployees in calling Parker and Thiessen to find out if they 
should continue to refuse to handle Clark and Coffey 
freight, action which Respondent had previously induced 
and encouraged them to take. The quandary in which the 
secondary employees found themselves is pointed up by 
Respondent’s witness Terrano, a checker at Burlington 
Truek Lines, who testified that he called Parker because “I 
wanted to find out just how I would stand because I am the 
man in the middle. I would take it from both ends .. . I 
thought it would be my duty to refuse the freight . . . I 
called Parker at that time [to find out] what was the score 
. . . I didn’t know whether I should receive the freight or 
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not . . . I knew that we are not supposed to handle non- 
union goods. That’s what I had in mind .. . I didn’t know 
which way to stand and I wanted to be certain what I do 
..- 1 didn’t know if I was doing right or wrong . . . whether 
I should refuse the freight or take the freight.” 


Under these circumstances, it is my opinion that Parker 
and Thiessen were required to do more than merely inform 
the employees that they could not discuss it or to read the 
notices. Aware of the fact that the secondary employees 
had been induced and encouraged by Respondent to refuse 
to handle Clark and Coffey freight, there was, at the very 
least, an obligation on their part to give the inquiring 
employees some clear and definite indication to the effect 
that they were free to handle such freight so far as the 
Respondent was concerned and that they should disregard 
Respondent’s prior inducement and encouragement not to 
handle the freight. In other words, when confronted with 
the inquiries by employees as to whether they should 
handle Clark and Coffey freight, there was, under the cir- 
cumstances, a duty upon Parker and Thiessen to indicate 
‘to the employees in some unmistakable and unambiguous 
manner that prior inducements and encouragements not to 
handle Clark and Coffey freight were no longer in effect 
and that the scope.of Respondent’s dispute with Clark and 
Coffey no longer included the secondary carriers.“ This 
they failed to do. 


2 Cf., e.g., Brotherhood of Painters, etc. (Painting and Decorat- 
ang Contractors), 109 NLRB 1163, 1168. In this case the Union 
picketed a construction project with signs which did not limit 
the dispute to the primary employers. When the deficiency in the 
picket sign was called to the Union’s attention, it ceased picketing 
with that sign. About 6 weeks later, the Union resumed its picket- 
ing but this time used a sign which admittedly limited the dispute 
to the primary employer. Holding the latter picketing to be unlaw- 
ful, the Board concluded that the Union, having engaged in unlaw- 
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Inducement and encouragement may be accomplished by 
direct and forthright acts, or informally in a manner which 
is understood by the initiated.* In certain circumstances, 
silence may be tantamount to affirmative direction. Real- 
istically viewed against the background of Respondent’s 
prior conduct, the evasive replies of Parker and Thiessen, 
coupled with their failure to give the inquiring employees 
some reasonable assurance that the Respondent had no 
objection to their handling of Clark and Coffey freight 
and that Respondent’s prior inducement and encourage- 
ment not to handle the freight were no longer in effect, was 
tantamount to a suggestion of negative action by the em- 
ployees and of continued cooperation with Respondent by 
refusing to handle the freight. The employees generally 
accepted it as such and refused to handle Clark and Coffey 
freight. 


ful conduct, was under a duty to ‘‘disengage the neutrals, by 
unmistakeable and unambiguous measures from the scope of its 
resumed activities;’? and when ‘‘realistically considered in the 
fall context of the surrounding events,’’ the change in the picket 
sign “‘fell far short of informing the employees of neutrals that 
the scope of the dispute no longer included the secondary 
employers.”’ . 

* See, e.g., the Richfield Oil Corporation case (95 NLRB 1191, 
1193), where a reply that ““You are 21 years of age. Use your own 
j t,’” was held to be suggestive of negative action; United 
States v. International Union, UMW, 77 F. Supp. 563 (D. C. D.C.), 
holding that a strike could be called by a ‘‘wink or a nod.” See 
also the langauge used by the Board with respect to a strike, which 
is equally applicable to inducement and encouragement: 

A strike call may be given in a forthright fashion or in- 
formally in a manner which is understood by the initiated. 
But the critical question is not how the respondents gave the 
strixe call but whether, not matter how, they gave it. (Los 
Angeles Building and Construction Trades Council et al., 105 
NLREB 868, 872). 
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Under the circumstances disclosed by this record, I find, 
in agreement with the General Counsel, that the conduct 
of Parker and Thiessen, hereinabove described, induced 
and encouraged the employees of the secondary employers 
to engage in a concerted refusal in the course of their em- 
ployment to handle Clark and Coffey freight. Respondent 
contends that, as Parker and Thiessen spoke on the tele- 
phone to only one employee at a time, there was no induce- 
ment of concerted action by employees. There is no merit 
to this contention whether they spoke to more than one 
employee of the same secondary carrier at different times 
or whether they spoke to only one employee of each car- 
rier.* As the Court of Appeals for the District of Colum- 
bia stated in the Swift case, infra, the “effect of the Union’s 
activity is the same in this case, where many employees of 
various employers are involved, as it is where many em- 
ployees of a single employer are involved. Congress must 


have intended Section 8 (b) (4) (A) to apply to this type 
of situation.” 


Respondent’s object in inducing and encouraging the 
employees of the secondary employers not to handle Clark 
and Coffey freight, is obvious. Moreover, as the employees 
of the secondary carriers refused to handle Clark and 
Coffey freight, the necessary result of the inducement and 
encouragement was to force the secondary carriers to 
cease doing business with Clark and Coffey. As Parker 
and Thiessen must have intended the necessary result of 
their conduct,* I find that an object of such conduct was 


* Direct Transit Lines, 92 NLRB 1715, 1721; Seatéle District 
Council of Carpenters (Cisco Construction Company), 114 NLRB 
No. 12 (p. 3); Amalgamated Meat Cutters (Swift and Company), 
113 NLRB 275, footnote 7, enfd. 38 LRRM 2289 (C. A. D. C.). 

** See Radio Officers’ Union of Commercial Telegraphers Union, 
AFL v. N. L, B. B., 347 U.S. 17, at 45. 
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to force the secondary employers to cease doing business 
with Clark and Coffey and to force Clark and Coffey to 
recognize and bargain with the Respondent, although it 
was not certified as the representative of the employees of 
Clark or Coffey under the provisions of Section 9 of the 
Act. By such conduct, I find that the Respondent violated 
Section 8 (b) (4) (A) and (B) of the Act. 


2. The strike at Darling’s Kansas City Terminal 


Darling Transfer Company, herein called Darling, oper- 
ates from Kansas City, Missouri north to Omaha, Nebras- 
ka; its southernmost terminal is at Kansas City, Missouri, 
and its northernmost terminal is at Omaha, Nebraska. The 
Respondent, jointly with the Central States Drivers Coun- 
cil of the Teamsters, is the collective bargaining repre- 
sentative of the drivers and dock workers at the Omaha 
terminal; Local 41 of the Teamsters, jointly with the Cen- 
tral States Drivers Council, is the collective bargaining 
representative of the drivers and dock workers at the Kan- 
sas City terminal. 

Above 10:30 A.M. on January 27, 1956, Clark employees 
were at Darling’s Omaha terminal, transferring a load of 
Clorox from a Darling truck to a Clark truck. The two 
trucks were parked in the street, back to back. The trans- 
fer operation took about an hour to an hour and a half. 
During this period, Leslie Morgensen, Respondent’s vice- 
president, was sitting in his car nearby, observing the 
transfer operations. 


About 2:30 that same afternoon, Clouse, assistant busi- 
ness representative of Teamsters Local 41 and in charge 
of administering the contract for the employees of the 
Darling Kansas City terminal, Kappleman,* vice-president 


% Also identified in the record as Caplan, Kaplin, and Cap. 
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of Local 41, and Stanley Clevenger, another assistant busi- 
ness representative of Local 41, came to Darling’s Kansas 
City terminal and first spoke with some Darling employees 
on the dock. Clouse said, “we are calling you boys out” and 
that the Darling employees were to take a vacation. When 
one of the employees asked for the reason, either Kapple- 
man or Clevenger said that “there was a telephone call from 
Omaha” and that “there was trouble in Omaha.” Shortly 
thereafter, the employees punched out and left the ter- 
minal. 


Clouse and Kappleman then proceeded further up the 
dock where they met with Weaver, Darling’s terminal man- 
ager, and Dorsey, Darling’s dock foreman. Clouse told 
Weaver, “I have got bad news for you... I am going to 
have to close you up.” Unaware of any reason why his 
terminal should be struck, Weaver several times asked for 
the reason. Clouse refused to give any reason and merely 
told Weaver to call his general office. However, Kapple- 
man said that “it was due to trouble on the north end,” that 
the trouble was “interlining with nonunion carriers,” and 
that it was “nothing down here at this end. You are all 
right here.” Clouse told Dorsey to call the trucks in from 
the street and to tell the men to punch out. Dorsey deliv- 
ered Clouse’s message as the trucks came in, and the men 
punched out and left the terminal. 


The following evening (January 28), Dorsey, while vis- 
iting at Weaver’s home, received a telephone call from Roy 
Williams, president of Local 41. Williams told Dorsey to 
“resume your operations,” which was done on Monday, 
January 30, the next ensuing workday. Thereafter, 
Darling’s Omaha terminal completely stopped interlining 
freight with Clark, which had been substantial in volume 
since the settlement agreement. 
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The above findings are based on the testimony of Weav- 
er, Dorsey, and Frank Cooper, a truck driver employed by 
Darling at the Kansas City terminal and a member of Local 
41 who was one of the employees addressed by Clouse. 
Clouse admitted that he, Kappleman and Clevenger were 
at Darling’s Kansas City dock on the afternoon of January 
27, 1956; that he went down to pull a strike there; and that 
he told some of the employees that he was going to give 
them a little vacation and that they should quit work. He 
testified that he called the strike because Darling was 
delinquent in its December health and welfare contribu- 
tions, that Darling had previously been delinquent some 8 
or 9 times during 1955, and that on this last occasion his 
secretary sent Darling a form letter, dated January 16, 
1956, and addressed to the Kansas City terminal.** The 
form letter refers to a provision of the contract which re- 
quires arrangement for payment to be made within 72 
hours, in default of which the Union may take such action 
as is deemed necessary (Article VIII, Sec. 3). He further 
testified that when payments were not forthcoming after 
the form letter was sent, he decided to strike the terminal 
as an example. He admitted that he gave Weaver no reason 
for calling the strike and that neither he nor Kappleman: 
made any reference to Darling’s delinquency in health and 
welfare payments at the time they called the strike. He 
denied that either he or Kapplman made any reference to 
“trouble on the north end” or “interlining with nonunion 
carriers.” 


Kappleman admitted telling one of the employees that 
the trouble was on the other end. He denied making any 
statement about a phone call from Omaha or telling Weaver 
that the trouble was over interlining freight with nonunion 
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carriers. In fact he testified that he remained with the 
employees while Clouse left to talk to Weaver and that he 
did not hear the conversation between Weaver and Clouse. 


Clevenger and Williams did not testify. 


-- ‘Weaver denied that he ever saw Clause’s alleged letter 
of January 16. He testified that the first information he 
had of any delinquency in health and welfare contributions 
was on February 3, 1956, almost a full week after the em- 
ployees had resumed work; that Clouse called him on that 
subject on that day; that he immediately notified his main 
office in Auburn of that fact; and that the payment was 
promptly made. Weaver’s testimony in this respect is 
corroborated by two teletype messages and two cancelled 
checks which were read into the record. Clouse testified 
that he did not recall telephoning to Weaver on February 

3 concerning this delinquency. 


Clouse and Kappleman did not impress me as credible 
witnesses. On cross-examination, they were evasive, tried 
to avoid giving direct answers and, at times, were con- 
tradictory and fenced with the General Counsel. Kapple- 
man was even loath to admit that he knew a strike was 
being called. Clouse admitted that he and Weaver had been 
good friends for a long time, that in prior instances of 
delinquencies a mere telephone call to Weaver was sufficient 
to adjust the matter, and that he would have called off the 
strike if the delinquent payment had been made. Under 
these circumstances, it is unconceivable to me that Clouse 
would not have informed Weaver of the delinquency as the 
cause of the strike, if that in fact were the true cause. 
Clouse’s explanation that he did not so inform Weaver 
because he did not think it was necessary, is patently hol- 
low. After considerable probing on cross-examination, 
Clouse stated that the reason “would have been” that 
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Weaver was not in a position to settle the matter, an ex- 
planation which was contrary to Clouse’s own admitted 
past experience, if in fact the delinquency were the true 
reason. Moreover, Clouse admitted that he had never be- 
fore, sent an employer a 72-hour delinquency notice or 
called a strike over such a delinquency. Kappleman, who 
was also a member of the Executive Board of Local 41, 
admitted that, although health and welfare delinquencies of 
employers are discussed at Executive Board meetings, no 
such discussions were had with respect to Darling. More- 
over, although Clouse admitted that he was aware that 
health and welfare contributions were paid by Darling 
from its main office at Auburn, Nebraska, he neither wrote 
to, nor otherwise communicated with, anyone at Darling’s 
main office relative to this delinquency prior to the strike. 
If Clouse’s secretary had in fact sent the form letter of 
‘January 16, calling for payment within 72 hours, it is 
strange that Clouse waited 11 days before calling the 
strike, that during that period he never again communi- 
cated with Darling regarding the delinquency, and that the 
strike was terminated without any arrangements having 
been made for the payment of the contributions. Indeed, 
Clouse testified that he did not even know when or how the 
strike was settled and that he made no inquiries of Presi- 
dent Williams as to what arrangements had been made with 
respect to the delinquency payments. That Clouse would 
have acted in this manner with regard to a matter which 
he had regarded of sufficient importance to warrant a strike 
and which involved a terminal under his jurisdiction, defies 
belief. Moreover, if in fact the delinquency were the real 
cause of the strike, there would have been no need for 
Clouse to inform Weaver of such delinquency on February 
3, after the strike had already been settled and the men 
returned to work. 
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Based upon the foregoing, I credit the testimony of 
Weaver, Dorsey” and Cooper with respect to what tran- 
spired at the Darling Kansas City terminal on January 27, 
1956, and with respect to the telephone call of February 
3 concerning the delinquency in the health and welfare 
contributions,” and discredit the testimony of Clouse and 
Kappleman to the extent that it conflicts with that of the 
former. That Darling was delinquent in its December 
health and welfare contributions, is conceded. However, 
whether or not the January 16 form letter was actually 
sent, and I am inclined to the belief that it was not, I am 
convinced and find upon the basis of the entire record, that 
such delinquency was not the true and real cause of the 


*™ Dorsey admitted in the hearing before the Trial Examiner 
that, in a deposition taken in the injunction proceeding, he had 
attributed to Clouse, rather than to Kappleman, the statements 
about the trouble being on the north end and about interlining 
with nonunion carriers. He testified before the Trial Examiner 
that he was in error in his deposition and that his then recollec- 
tion was that the statements were made by Kappleman. His latter 
recollection is corroborated by that of Weaver. I do not regard 
Dorsey’s ready admission of having made a mistake in his deposi- 
tion testimony as impugning his trustworthiness and reliability as 
a witness. He was in all respects corroborated by Weaver, and 
both Dorsey and Weaver testified in a convincing, forthright and 
candid manner. 


28 Weaver, Dorsey, Cooper and another employee, Walbourn, 
also testified in a deposition which was introduced in the injunc- 
tion record, all of which became part of the instant record by 
stipulation of the parties. In the deposition proceedings the 
Respondent’s counsel had objected to the testimony of all four 
witnesses. At the hearing before the Trial Examiner, only Weaver, 
Dorsey and Cooper testified. An examination of the deposition 
discloses no substantial variations in their testimony. However, 
as the District Court Judge has not yet ruled on the objections 
to the deposition testimony, I have not relied on any of the testi- 
mony in the depositions. 
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strike but was seized upon as a pretext or afterthought to 
conceal the true motive which lies elsewhere. 


As previously found, on the morning of January 27 , 1956, 
Leslie Morgensen, Respondent’s vice-president, observed 
the transfer operation of freight at Omaha from a Darling 
truck to a Clark truck. Parker admitted that Morgensen 
worked with him on the Clark and Coffey strike. That 
afternoon, Local 41, a sister local of Respondent, called a 
strike at the Darling terminal in Kansas City. Local 41 
and the Respondent are members of the Central States 
Drivers Council which was conducting an organizing cam- 
paign of the employees of carriers in the Omaha area and 
which, together with the respective local, was the collective 
bargaining agent for the employees at Darling’s Omaha 
and Kansas City terminals. When an employee asked the 
reason for the strike, Kappleman or Clevenger stated that 
there was a telephone call from Omaha and that there was 
trouble at Omaha. In response to Terminal Manager 
Weaver’s repeated queries as to the reason for the ‘strike, 
Kappleman stated that the trouble was on the north end, 
interlining with nonunion carriers, and that there was 
nothing wrong at this end. Omaha is the northern terminus 
of the Darling route. After the strike was settled, Darling 
stopped interlining freight with Clark at Omaha (such 
freight had again become substantial in volume since the 
settlement agreement). At the hearing in the injunction 
proceeding in the middle of March 1956, the Respondent 
for the first time advanced, as a reason for the strike, 
Darling’s delinquency in health and welfare contributions 
for the month of December 1955, a ground which I have 
found was seized upon as a pretext or afterthought to con- 
ceal the real reason. 


Under all the circumtances, I am convinced, and find, 
that Local 41 called the Darling strike at Kansas City at 
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the behest and instigation of the Respondent” and with the 
object of aiding the Respondent in its dispute with Clark 
by forcing Darling to cease interlining freight with Clark 
at Omaha and thereby also forcing Clark to recognize and 
bargain with Respondent, although the Respondent was 
not the certified representative of Clark’s employees. As 
the Respondent is therefore liable for the conduct of Local 
41, the Respondent thereby violated Section 8 (b) (4) (A) 
and (B) of the Act. 


3. The picketing and strike at Des Moines’ Omaha terminal 


Prior to Respondent’s strike and picketing of Clark and 
Coffey in September 1955, the Des Moines Transportation 
Company at its Omaha terminal, herein called Des Moines, 
interlined a considerable volume of freight with both Clark 
and Coffey. Thereafter, between September 20 and De- 
cember 10, 1955, the date on which the notices provided by 
the aforementioned settlement agreement were posted at 
the Des Moines’ Omaha terminal, Des Moines completely 
ceased interlining freight with Clark and Coffey. After 
the posting of said notices, Des Moines resumed interlining 
freight with Clark and Coffey and, as of January 10, 1956, 
the volume of such freight was substantially that which 
existed prior to Respondent’s strike at Clark and Coffey. 


On January 10, 1956, at about 6 p. m., a picket appeared 
at the Des Moines’ Omaha terminal carrying a sign stating, 
in substance, that a St. Paul local of the Teamsters, a sister 
local of Respondent, had a dispute with Des Moines. The 
employees of Des Moines thereupon refused to cross the 


*® Although Morgensen testified in the injunction proceeding, 
it is significant that he was not asked by Respondent’s counsel as 
to whether he had requested Local 41 to assist Respondent in its 
dispute with Clark and Coffey. eee did not testify in the 
hearing before the Trial Examiner 
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picket line, and as a result all work at the Omaha terminal 
ceased. The picket remained until approximately 8.45 a. m., 
January 11, when the picketing ceased and Des Moines’ 
employees resumed work.” Prior to the picketing, the 
Teamsters had not made any demands upon Des Moines’ 
terminal manager at Omaha and the terminal manager was 
given no reason for the picketing at the time. The picketing 
terminated, notwithstanding that no grievances were ad- 
justed by Des Moines at its Omaha terminal and no changes 
made with respect to wages, hours, and working conditions 
of its Omaha employees. However, after the termination 
of the picketing, Des Moines completely ceased the interlin- 
ing of freight with Clark and Coffey at Omaha. 


The General Counsel contends that the circumstantial 
evidence surrounding the above incident, considered in the 
light of the entire record, leads to the conclusion that the 
picketing and strike at the Des Moines’ Omaha terminal 
was engaged in at the behest of, and in concert with, the 
Respondent with the object of forcing Des Moines to cease 
interlining freight with Clark and Coffey and forcing Clark 
and Coffey to recognize Respondent, and that Respondent 
thereby violated Section 8 (b) (4) (A) and (B) of the Act. 
The only witness who testified concerning this incident was 
V. F. Ward, Des Moines’ Omaha terminal manager, who 
was called by the General Counsel as a witness in the in- 
junction proceeding. Asked on direct examination if he had 
ever been given any reason for the picketing at the Des 
Moines’ Omaha terminal, Ward testified that he “was given 
to understand” by Des Moines’ vice-president that “there 
was a controversy between our Company and a Union over 
some clause in the present contract which had to do with 


*° Des Moines’ Omaha terminal is closed from approximately 
8:30 at night to 4:00 the following morning. At all other times, 
the terminal is in operation. 
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over-the-road driving, with a guarantee of hours, that had 
not been resolved, and as a result of that, a strike was 
called at our St. Paul terminal.” He testified on cross- 
examination that this had nothing to do with the Respond- 
ent. 


While the circumstantial evidence raises a strong sus- 
picion that the true facts were as contended by the General 
Counsel, I feel that the evidence, on this record, is insuffi- 
cient to warrant a finding that the Respondent was liable 
for the picketing and strike at the Des Moines’ Omaha 
terminal. 


E. ConcLusIoNns WITH RESPECT TO RESPONDENT’S VIOLATIONS 
BEFORE THE SETTLEMENT AGREEMENT OF DECEMBER 8, 1955 


According to the terms of the settlement agreement exe- 
euted by Respondent on December 8, 1955, Respondent 
agreed, not only to post the required notices, but also that 
it would not engage in the conduct proscribed in such 
notices which was violative of Section 8 (b (4) (A) and (b) 
of the Act. The Respondent has failed to comply with the 
terms of the settlement agreement by its conduct found 
violative of Section 8 (b) (4) (A) and (B) in Sections III 
D 1 and 2, supra. It is a well established policy of the 
Board, approved by the courts,” to go behind a settlement 
agreement which has been breached by subsequent unfair 
labor practices, of a similar nature, and to consider evi- 
dence of conduct both before and after the settlement 
agreement. 


I have previously found that prior to December 8, 1955, 
the Respondent induced and encouraged the employees of 
secondary employers to refuse to handle Clark and Coffey 


1 The Wallace Corp. v. N. L. R. B., 323 U. S. 248, 253-255; 
Canyon Corp. v. N. L. R. B., 128 F. 2d 953-956 (C. A. 8). 
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freight by Respondent’s ambulatory picketing, picture 
taking, and oral appeals, directions and suggestions of 
negative action (Section III 2, supra). It is plain, and I 
find, that an object of Respondent’s conduct was to force 
or require the secondary employers to cease doing business 
with Clark and Coffey and to force or require Clark and 
Coffey to recognize and bargain with Respondent, although 
Respondent was not certified as the representative of the 
employees of Clark or Coffey under the provisions of 
Section 9 of the Act. By such conduct, I find that the 
Respondent violated Section 8 (b) (4) (A) and (B) of the 
Act. 


IV. THE EFFECT OF THE UNFAIR LABOR 
PRACTICES UPON COMMERCE 


The activties of the Respondent set forth in Section III, 
above, occurring in connection with the operations of the 
employers set forth in Section I, above, have a close, inti- 
mate, and substantial relation to trade, traffic, and com- 
merce among the several states, and tend to lead to labor 
disputes burdening commerce and the free flow of com- 
merce. 


V. THE REMEDY 
Having found that the Respondent has engaged in activi- 
ties violative of Section 8 (b) (4) (A) and (B) of the Act, 
I will recommend that it cease and desist therefrom and 


** The “‘hot cargo” or ‘‘unfair goods’’ clause in Respondent’s 
contract with the secondary employers is, of course, no valid de- 
fense to the Respondent’s conduct; Respondent makes no contrary 
contention. See, e. g., Local 1976, United Brotherhood of Carpen- 
ters and Joiners of America, AFL, et al (San Door and Plywood 
Company), 113 NLRB 1210, 1214-1217. 
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take certain affirmative action designed to effectuate the 
policies of the Act. 


The General Counsel contends in its brief that the record 
demonstrates that Respondent’s unlawful activities directed 
against Clark and Coffey “were but the opening assault in 
Respondent’s campaign and ultimate objective of forcing 
and requiring the unorganized carriers in the State of Ne- 
braska to recognize and bargain with the Central States 
Driver’s Council and Respondent Local 554, or be driven out 
of business.” It is therefore the General Counsel’s position 
that, in order “to remedy the entire situation,” it is neces- 
sary to have a cease and desist provision broad enough to 
cover every primary employer in the State of Nebraska. 
The evidence on which the General Counsel relies to sup- 
port its position is as follows: 


On February 22, 1956, a meeting was held at the Castle 
Hotel in Omaha, Nebraska, of representatives of the Cen- 


tral State Drivers Council, of other locals of the Teamsters 
in the State of Nebraska, including Respondent, and of 
nonunion carriers in the State. The purpose of the meeting 
was to explain the Central States Area Local Cartage 
Agreement to the nonunion carriers and to induce them to 
sign such an agreement. Among those present at this meet- 
ing were Parker and Thiessen, officials of Respondent, 
Richard Kavener, an organizer for Central States Drivers 
Council who, at Parker’s request, had tried to persuade 
Clark to sign the union contract in October 1955, and 


33 There is no merit to Respondent’s contention that any Order 
would be moot as to Coffey’s Transfer Company because of the 
sale of that Company to Burlington Truck Lines, Inc. This sale 
is subject to the approval of the Interstate Commerce Commission 
which has not yet acted upon the application. In the event of 
disapproval by the Commission, all rights will revert to Coffey and 
operations by Coffey may be resumed in that eventuality. 
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Leonard Abler, vice-president of Abler Transfer, Inc., a 
nonunion carrier located at Sioux City, Iowa, with one of 
its terminals in Omaha. At this meeting Kavener stated, 
in substance, that the Teamsters were going to organize all 
carriers in the State of Nebraska and that in the future 
“no carrier would be able to operate unless they were a 
union carrier.”** When Abler Transfer, Inc., and Lyon 
Transfer, a nonunion carrier with interlined freight at 
Omaha and Lincoln, Nebraska, refused to sign the contract 
tendered by the Teamsters, their interlining of freight with 
the over-the-road carriers was brought to a standstill at 
Lincoln, Nebraska, and Sioux City, Towa, and to a virtual 
standstill at Omaha. Moreover, Mansfield, shop steward of 
Teamsters’ Local 383 at Knapp & Spencer,* Sioux City, 
Towa, told Mrs. Bryne, shipping clerk for Knapp & Spencer, 
not to route shipments by Abler Transfer, Inc.; pursuant 
to these instructions Mrs. Bryne diverted to other carriers 
shipments intended for Abler Transfer, Inc. When Leonard 
Abler asked Beman, business agent of Local 383, why Abler 
Transfer, Inc., had been cut off from interlining freight at 
Sioux City, Beman replied “well, if you don’t know, you 
better call Mr. Kavener or Mr. Parker at Omaha.” 

The General Counsel contends that Local 383 was acting 


in concert with and on behalf of the Central States Drivers 
Council and Respondent in their objective to boycott all 


** This is based on the credible testimony of Leonard Alber. 
Parker testified that he did not hear Kavener make such a state- 
ment. Kavener did not testify. I do not credit Parker’s testimony 
to the extent that it may constitute a denial that Kavener made 
the statement and find that, in substance, Kavener made the state- 
ment set forth in the text. 


** Local 383, jointly with the Central States Drivers Council, is 
the bargaining representative of the employees at Knapp & 
Spencer. 
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nonunion carriers in the Omaha area and that the Re- 
spondent is therefore responsible for such conduct and for 
inducing employees of secondary carriers to cease interlin- 
ing freight with Abler Transfer, Inc., and Lyon Transfer. 
Parker denied telling Mansfield not to give freight to Abler 
Transfer, Inc., or asking Beman to have anyone refuse to 
handle Abler freight at Knapp & Spencer. The Respond- 
ent’s jurisdiction does not extent to Sioux City, Iowa. 


After full consideration, I am of the opinion that the 
evidence is too speculative to warrant a finding that Re- 
spondent was liable for the above described conduct. There 
might be more basis for attributing such conduct to the 
Central States Drivers Council, which is not a Respondent 
in this proceeding. However, the evidence does, In my 
opinion, warrant a cease and desist order broader than 
that in the usual case. Thus, as previously found, Respond- 
ent’s unlawful objective was directed at two primary em- 
ployers in Omaha and, to aid it in this objective, the Re- 
spondent also enlisted the joint and concerted action of 
Local 41 at Kansas City, Missouri. This record demon- 
strates to my satisfaction that there is a danger that, in 
the future, Respondent’s unlawful objective may be directed 
against other primary employers located within its juris- 
diction, which is the Omaha area, and that it might enlist 
the aid of other locals, wherever situated, to act jointly or 
concertedly with it in support of that objective. A cease 
and desist provision directed to the prohibition of such 
conduct will therefore be recommended. 


The General Counsel points out in his brief that the 
Respondent’s unfair labor practices have succeeded in 
causing its members, employed by secondary employers in 
the Omaha area, to refuse to handle the freight of Clark 
and Coffey, and contends that an affirmative order merely 
requiring the posting of a notice containing the cease and 
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desist provision “would be no more than an empty gesture 
that would serve no useful purpose so far as dissipating 
the effect of Respondent’s unfair labor practices.” The 
General Counsel therefore contends that in order to dis- 
sipate the effects of Respondent’s unfair labor practices 
and to effectuate the policies of the Act, it is necessary to 
have an affirmative order requiring Respondent to direct 
its members and all employees represented by it to cease 
refusing to handle such freight and take all reasonable 
steps necessary to see that such instructions are carried 
out. 


As previously found, the mere posting of a notice con- 
taining the usual cease and desist provision, has already 
proved ineffective in this case to remedy Respondent’s 
unfair labor practices. I am therefore in agreement with 
the General Counsel that something more is necessary to 
remove the effects of Respondent’s unfair labor practices. 


I note that in cases where the Board has found that a union 
has violated Section 8 (b) (2) of the Act by causing an 
employer to discharge an employee in violation of Section 
8 (a) (3), the Board’s Order not only requires the employer 
to offer the discharged employee immediate and full rein- 
statement, but also requires the union to notify the em- 
ployer that the union has no objection to the employment 
of the discharged employee and to request the employer 
to offer said employee immediate and full reinstatement.** 
I believe that an order of an analogous nature would be 
appropriate to effectuate the policies of the Act in this case. 
I will therefore recommend that the Respondent (1) inform 
all its members and employees represented by it, who are 
employed by employers other than Clark and Coffey, that 
the Respondent has no objection to their transporting or 


** See, e. g., Technicolor Motion Picture Corporation et al, 115 
NLEB No. 261. 
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handling, in the course of their employment, freight ship- 
ped by or detained for shipment by Clark and Coffey, and 
(2) request said members and employees to cease refusing 
to transport or handle such freight. Such a provision is, 
in my opinion, adaptive to the situation calling for redress 
and necessary to restore the situation, as nearly as possible, 
to that which would have obtained but for the Respondent’s 
unlawful conduct.” 


I will also recommend that the Respondent post copies 
of the notice, attached hereto as an appendix, at its business 
office at Omaha, Nebraska, and that signed copies of such 
notices be furnished by the Regional Director for posting, 
the employers will, at the premises of Clark and Coffey 
(if it resumes operations) and at the Omaha premises of 
the other employers affected by Respondent’s unfair labor 
practices.* 


Conclusions of Law 


1. By inducing and encouraging the employees of em- 
ployer’s, listed in the footnote to the preceding section, to 
engage in a strike and other concerted refusals to transport 
or handle freight being shipped by or destined for shipment 
by Clark Bros. Transfer Company and Coffey’s Transfer 
Company, with an object of (a) forcing or requiring such 


** Phelps Dodge Corp. v. N. L. R. B., 313 U. S. 177, 194. 

**The employers identified in the Record as affected by Re- 
spondent’s unfair labor practices are: C. A. Swanson and Sons; 
Omaha Cold Storage Company; Wilson Packing Co.; Swift & Co.; 
Santa Fe Trail Transportation Company; Des Moines Transporta- 
tion Company; Beacons Van & Storage Co.; Independent Truckers, 
Ine.; Iowa-Nebraska Transportation Company; William A. Volker 
& Company; Boss Truck Lines; Sinclair Refining Company; Wilson 
Truck Lines; Red Ball Transfer Company; Haechel’s Transfer 
Company; Merchants Motor Freight, Inc.; and Darling Transfer 
Co. 
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other employers to cease doing business with Clark Bros. 
Transfer Company and Coffey’s Transfer Company, and 
(b) forcing or requiring Clark Bros. Transfer Company 
and Coffey’s Transfer Company to recognize or bargain 
with the Respondent as the representative of its respective 
employees, although the Respondent has not been certified 
as such representative in accordance with the provisions of 
Section 9 of the Act, the Respondent has engaged in unfair 
labor practices within the meaning of Section 8 (b) (4) 
(A) and (B) of the Act. 

2. The aforesaid unfair labor practices are unfair labor 


practices affecting commerce within the meaning of Section 
2 (6) and (7) of the Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and con- 
clusions of law, and upon the entire record in the case, it is 


recommended that International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of America, Local 
No. 554, AFL-CIO, its officers, representatives, agents, 
successors, and assigns, shall: 


1. Cease and desist from: 


(a) Engaging in, or inducing or encouraging the em- 
ployees of any employer (other than Clark Bros. Transfer 
Company or Coffey’s Transfer Company) to engage in a 
strike or concerted refusal in the course of their employ- 
ment to use, manufacture, process, transport, or otherwise 
handle or work on goods, articles, materials, or commodi- 
ties, or to perform any services for their respective em- 
ployers, where an object thereof is (1) to force or require 
any such employer, or any other employer or person, to 
cease doing business with Clark Bros. Transfer Company, 
Coffey’s Transfer Company, or any other employer or per- 
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son engaged as a common carrier of goods by motor vehicle 
in the area over which Respondent has jurisdiction, or (2) 
to force or require Clark Bros. Transfer Company, Coffey’s 
Transfer Company, or any other employer or person en- 
gaged as a common carrier by motor vehicle in the area 
over which Respondent has jurisdiction, to recognize or 
sentative of their employees, respectively, unless and until 
the Respondent has been certified as the representative of 
such employees in accordance with the provisions of Sec- 
tion 9 of the National Labor Relations Act; 


(b) Engaging in any or all of the foregoing conduct by 
instigating or enlisting joint or concerted action of other 
Teamsters locals, wherever situated. 


2. Take the following affirmative action which it is found 
will effectuate the policies of the Act: 


(a) Forthwith inform all its employees who are em- 
ployed by employers other than Clark Bros. Transfer Com- 
pany and Coffey’s Transfer Company, and all employees 
of said employers who are represented by it, that it has no 
objection to their transporting or handling, in the course of 
their employment, freight shipped by or destined for ship- 
ment by Clark Bros. Transfer Company and Coffey’s 
Transfer Company, and request said members and em- 
ployees to cease refusing to transport or handle such 
freight. 


(b) Post at its business office at Omaha, Nebraska, copies 
of the notice attached hereto as an appendix. Copies of 
said notice, to be furnished by the Regional Director for 
the Seventeenth Region shall, after being duly signed by an 
official representative of the Respondent, be posted by the 
Respondent immediately upon receipt thereof and be main- 
tained by it for a period of sixty (60) consecutive days 
thereafter in conspicuous places, including all places where 
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notices to members are customarily posted. Reasonable 
steps shall be taken by the Respondent to insure that said 
notices are not altered, defaced, or covered by any other 
material. The Respondent’s official representative shall 
also sign copies of the said notice which the Regional 
Director shall submit for posting, the employers willing, at 
the premises of Clark Bros. Transfer Company and Cof- 
fey’s Transfer Company (if it resumes operations), and at 
the Omaha premises of the other employers named above 
in the footnote to the section of this Report entitled “The 
remedy” ;* and 

(ce) Notify the Regional Director for the Seventeenth 
Region, in writing, within twenty (20) days from the date 
of the receipt of this Intermediate Report and Recommend- 
ed Order what steps the Respondent has taken to comply 
herewith. 

It is further recommended that unless the Respondent 
shall within twenty (20) days from the date of the receipt 
of this Intermediate Report notify said Regional Director 
in writing that it will comply with the foregoing recom- 
mendations, the National Labor Relations Board shall issue 
an order requiring the Respondent to take the aforesaid 
action. 


Dated at Washington, D. C. this 18th day of July 1956. 


Louis Lissry 
Trial Examiner 


* There shall be inserted in the caption of said notices, following 
the name of the Respondent, the words ‘‘AND TO ALL EM- 
PLOYEES OF’”’ followed by the name of the employer at whose 
premises the said notice is to be posted. 
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APPENDIX 


Notice TO ALL MEMBERS OF INTERNATIONAL BROTHER- 
HOOD oF TEamsTERS, CHAUFFEURS, WAREHOUSEMEN AND 


PURSUANT TO 
THE RECOMMENDATIONS OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify you that: 


WE WILL NOT engage in, or induce or encourage 
the employees of any employer (other than Clark Bros. 
Transfer Company or Coffey’s Transfer Company) to 
engage in a strike or concerted refusal in the course of 
their employment to use, manufacture, process, trans- 
port, or otherwise handle or work on goods, articles, 
materials, or commodities, or to perform any services 
for their respective employers where an object thereof 
is (1) to force or require any such employer, or any 
other employer or person, to cease doing business 
with Clark Bros. Transfer Company, Coffey’s Trans- 
fer Company, or any other employer or person engaged 
as a common carrier by motor vehicle in the area over 
which the undersigned union has jurisdiction, or (2) 
to force or require Clark Bros. Transfer Company, 
Coffey’s Transfer Company, or any other employer or 
person engaged as a common carrier by motor vehicle 
in the area over which the undersigned union has juris- 
diction, to recognize or bargain with the undersigned 
union as the representative of the employees unless 
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_ and until certified by the National Labor Relations 
Board. ; 


_ WE WILL NOT engage in any of the foregoing con- 
_ duet by instigating or enlisting joint or concerted ac- 
_ tion of other Teamsters locals, wherever situated. 


_ WE HAVE NO OBJECTION to the employees of 
_ any employer (other than Clark Bros. Transfer Com- 
| pany and Coffey’s Transfer Company) transporting or 
_ handling, in the course of their employment, freight 
_ shipped by or destined for shipment by Clark Bros. 
Transfer Company and Coffey’s Transfer Company. 


_ WE REQUEST all members and employees whom 
_ we represent and who are employed by any employer 
(other than Clark Bros. Transfer Company and Cof- 

_ fey’s Transfer Company) to cease refusing, in the 
_ course of their employment, to transport or handle 
freight shipped by or destined for shipment by Clark 

_ Bros. Transfer Company and Coffey’s Transfer Com- 


pany. 


INTERNATIONAL BRoTHERHOOD OF 


TEaMSTERS, CHAUFFEURS, WaARE- 
HOUSEMEN AND HELPERS OF 
America, GENERAL Drivers AND 
Hetpers Locat No. 554, 


(Representative) (Title) 


This notice must remain posted for sixty (60) days from the 
date hereof, and must not be altered, defaced, or covered by any 
other material. 
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Untrep States oF AMERICA 


BEFORE THE 
NATIONAL LABOR RELATIONS BOARD 
SEVENTEENTH REGION 


In the Matter of 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN & HELPERS 
or America, GENERAL Drivers anD HELp- 
ERS, Loca No. 554, AFL-CIO, 


and 
Crank Bros. TRANSFER CoMPANY 


INTERNATIONAL BrorHERHOOD OF TEAMSTERS, 

- CHAUFFEURS, WAREHOUSEMEN & HELPERS 
oF AMERICA, GENERAL Drivers anp HELp- 
ERs, Locat No. 554, AFL-CIO, 


and 


Correy’s TransFeER CoMPANY 


COMPLAINT 


It having been charged by Clark Bros. Transfer Com- 
pany and Coffey’s Transfer Company, that International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen & 
Helpers of America, General Drivers and Helpers, Local 
No. 554, AFL-CIO, Case No. 17-CC-43 and Case No. 17-CC- 
44, respectively, has engaged in and is now engaging in 
certain unfair labor practices affecting commerce, as set 
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forth and defined in the National Labor Relations Act, as 


amended (61 Stat. 136, 29 U.S.C. Supp. V, Sec. 151, e¢ seq.) 
hereinafter referred to as the Act, the Regional Director 
for the Seventeenth Region of the National Labor Rela- 
tions Board, hereinafter referred to as the Board, in the 
name of the Board, as set forth by the Board’s Rules and 
Regulations, Series 6, as amended, See. 102.15, hereby 
issues his Complaint and alleges as follows: 


L 


International Brotherhood of Teamsters, Chanffeurs, 
Warehousemen & Helpers of America, General Drivers and 
Helpers, Local No. 004, AFL-CIO, hereinafter referred to 
as Respondent, is a labor organization within the meaning 
of Section 2 (5) of the Act. : 


IL. 


(A) Coffey’s Transfer Company, (hereinafter referred 
to as Coffey, is a motor vehicle common carrier of intra- 
state and interstate shipments, with its principal terminal 
at Alma, Nebraska, and branch terminals at Lincoln and 
Omaha, Nebraska. Coffey’s annual revenue from said op- 
erations is about $210,000, of which in excess of $100,000 
is derived from interlining, that is, Coffey picks up freight 
brought into the State of Nebraska by interstate carriers 
from points outside said state, for delivery to the consignee 
thereof, and brings freight from shippers within the State 
of Nebraska to said interstate carriers for transportation 
to consignees outside the State of N, ebraska. Among the 
interstate carriers with whom Coffey interlines freight are 
Santa Fe Trail Transportation Company (herein called 
Santa Fe), Des Moines Transportation Company (herein 

i Des Moines), Merchants Motor Freight, Inc. (herein 
1 Merchants), Iowa-Nebraska Transportation Com- 
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pany (herein called Iowa-Nebraska), and Bos Truck Lines 
(herein called Bos). Among the customers from or to whom 
Coffey picks up or delivers freight are C. A. Swanson & 
Sons (herein called Swanson), OCOMA Foods (hereinafter 
called OCOMA), Wilson & Company, Inc. (herein called 
Wilson), and Swift & Company, Inc. (herein called Swift). 


(B) Clark Bros. Transfer Company, hereinafter called 
Clark, is a motor vehicle common carrier of intrastate and 
interstate shipments, maintaining its principal terminal at 
Norfolk, Nebraska, and a branch terminal at Omaha, 
Nebraska. Clark’s revenue from its operations for the year 
1954 is in excess of $325,000, approximately one-fourth of 
which is derived from interlining. For the first 8 months 
of 1955, Clarks’ revenue from its operations exceeded 
$275,000, approximately one-fourth of which is derived 
from interlining. Among the interstate carriers with whom 
Clark interlines freight are Santa Fe, Des Moines, Mer- 
chants, Independent Truckers, Inc. (herein called Inde- 
pendent), Wilson Truck Lines, a Division of Wilson Stor- 
age & Transfer Company (herein called Wilson Lines), 
Trans-American Freight Lines, Inc. (herein called Trans- 
American), Red Ball Transfer Company (herein called Red 
Ball), and Buckingham Transportation Company (herein 
called Buckingham). Among: the customers from or to 
whom Clarks picks up or delivers freight are Sinclair Re- 
fining Company (herein called Sinclair), and Socony Mobil 
Oil Company (herein called Socony). 


(C) The interstate carriers with whom Clark interlines 
freight: Santa Fe, Des Moines, Independent, Trans-Ameri- 
can, Merchants, Red Ball, and Buckingham, maintain ter- 
minals or dock facilities at Omaha, Nebraska, and each such 
carrier annually receives revenue in excess of $100,000 for 
the transportation of freight through and from its Omaha 
terminal to points and places outside the State of Nebraska. 
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(D) Clark’s customers, Sinclair and Socony, each an- 
nually ships goods valued at in excess of $50,000 from its 
respective place of business in the State of Nebraska to 
points and places outside said state. 


Ii. 


Since its demand for recognition on or about August 18, 
1955, Respondent has been engaged in a campaign to force 
or require Clark and Coffey to recognize Respondent as 
the collective bargaining representative of their respective 
employees and to enter into a collective bargaining agree- 
ment with Respondent fixing the wages, hours, and other 
terms and conditions of employment of the employees of 
Clark and Coffey, although Respondent had not been cer- 
tified as the representative of said employees in accordance 
with Section 9 of the Act. 


IV. 


Since on or about September 19, 1955, and on various 
dates thereafter, Respondent has, by picketing at the 
premises of Swanson, Santa Fe, OCOMA, Des Moines, 
Swift, and Wilson, who are interstate carriers doing busi- 
ness with Clark and Coffey, and by orders, instructions, 
directions, appeals, threats of disciplinary action, and pho- 
tographing of employees of interstate carriers handling 
freight transported or to be transported by Clark and/or 
Coffey, induced and encouraged employees of Santa Fe, 
Des Moines, Iowa-Nebraska, Merchants, Bos, Swanson, 
OCOMA, Wilson, Swift, Independent, Wilson Lines, Trans- 
American, Red Ball, Buckingham, Sinclair, Socony, and 
William Voelker & Company (herein called Voelker), and 
of other employers, to engage in strikes or concerted re- 
fusals in the course of their employment to use, process, 
transport, or otherwise handle or work on goods, materials, 
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articles, or commodities, or to perform services, the object 
thereof being (1) to force or require Santa Fe, Des Moines, 
Iowa-Nebraska, Merchants, Bos, Swanson, OCOMA, Wil- 
son, Swift, Independent, Wilson Lines, Trans-American, 
Red Ball, Buckingham, Sinclair, Socony, and Voelker, and 
other employers, to cease doing business with Clark and/or 
Coffey; and (2) to force or require Clark and Coffey to 
recognize or bargain with Respondent as the collective 
bargaining representative of the employees of Clark and 
Coffey although said Respondent has not been certified as 
the representative of said employees, pursuant to the 
provisions of Section 9 of the Act. 


V. 


By the acts and conduct described in paragraph IV, 
Respondent has engaged in, and is engaging in, unfair 
labor practices within the meaning of Section 8 (b), sub- 
sections (4) (A) and (4) (B) of the Act. 


VI. 


The acts of Respondent, described above in paragraph 
IV, constitute unfair labor practices affecting commerce 
within the meaning of Section 8 (b), subsections (4) (A) 
and (4) (B), and Section 2, (6) and (7) of the Act. 


IN WITNESS WHEREOF, the General Counsel of the 
National Labor Relations Board, on behalf of the Board, 
has caused this Complaint to be signed by the Regional 
Director of the Seventeenth Region on this 15th day of 
February, 1956. 

Hueu E. Sperry, Regional Director 
Seventeenth Region 
National Labor Relations Board 
1400 Federal Office Building 
911 Walnut Street 
Kansas City, Missouri 
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Untrep States or AMERICA 


BEFORE THE 
NATIONAL LABOR RELATIONS BOARD 
SEVENTEENTH REGION 


In the Matter of 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN & HELPERS 
or America, GENERAL Drivers anD HELP- 
grs, Locat No. 554, AFL-CIO, 


and 
Crakk Bros. Transrer ComPaNy 


IsTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN & HELPERS 
or America, GENERAL Drivers anD HELP- 
ers, Locat No. 554, AFL-CIO, 


and 
Correy’s Transrrr CoMPANY 


ANSWER OF RESPONDENT TO COMPLAINT 


Comes now, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, Gen- 
eral Drivers and Helpers, Local No. 554, AFL-CIO, re- 
spondent herein and for its answer to the complaint filed 
by the Regional Director, herein, admits, denies and alleges 
as follows: 
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1. Respondent denies each and every allegation contained 
in said complaint except those allegations hereinafter spe- 
cifically admitted to be true. . 


2. Respondent admits paragraph I of the complaint. 


3. Respondent denies on information and belief each and 
every allegation contained in paragraph II (A, B, C, D,) 
of said complaint. 


4, Respondent denies paragraph III of the complaint. 


5. Respondent denies paragraph IV of the said com- 
plaint. 
6. Respondent denies paragraph V of said complaint. 


7. Respondent denies paragraph VI of said complaint. 


8. Further answering, respondent alleges that on Decem- 
ber 8, 1955, it entered into settlement agreements between 
Coffy and Clark, employers herein, concerning the same 
alleged violations of the National Labor Relations Act, as 
amended, as contained in the complaint, which settlement 
agreements were approved by Hugh E. Sperry, Regional 
Director, Seventeenth Region, National Labor Relations 
Board; that an agent of said Regional Director, Charles A. 
Fleming, together with the Regional Director recommended 
and approved said settlements; that in said settlement 
agreement it was agreed by all parties that, contingent 
upon the compliance of the terms thereof, no further action 
would be taken in this matter; that respondent relied upon 
said agreement and performed all duties and obligations 
on its part to be performed within the terms and provisions 
of said agreement; that in said settlement, respondent 
denied that it engaged in any activity in violation of Sec- 
tion 8 (b), Sub-sections (4) (A) and (4) (B) of the Act 
and Section 2, (6) and (7) of the Act; -that respondent 
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specifically denies that before December 8, 1955, or there- 
after, in any manner or form has it violated the above men- 
tioned sections of the Act nor any other portions of the 
Act. 


9. Further answering, respondent denies that it induced 
and encouraged employees of any employers to engage 
in strikes or concerted refusals in the course of their em- 
ployment to use, process, transport or otherwise handle or 
work on goods, materials, articles or commodities or to 
perform services in regard to Coffey and/or Clark freight 
either by orders, instructions, directions, appeals, threats 
of disciplinary action, and photographing of employees of 
interstate carriers handling freight transported or to be 
transported by Coffey and/or Clark for any objectives as 
set out in Section 8 (b) (4) (A) and (B) of the Act. 


WHEREFORE, respondent prays that the complaint be 
dismissed 


IntTEerwationaL BroTHERHOOD OF 
Tzamsters, CHAUFFEURS, WARE- 
HOUSEMEN AND Hetpers or AMERI- 
ca, GENERAL Drrvers anp HELp- 
ERS, Locat No. 554, AFL-CIO, 
Respondent 


? 


By 
Davi D. Wernserc 
600 Keeline Building 
Omaha 2, Nebraska 
Attorney for Respondent. 


CERTIFICATE OF SERVICE 
I certify that I served the foregoing Answer of Respond- 
ent to Complaint upon the following persons by mailing a 
copy of the same duly addressed and with postage paid to 
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the following persons on February 20, 1956: 


Hvuexu Sperry, Regional Director 
National Labor Relations Board 
Seventeenth Region 
1400 Federal Office Building 
911 Walnut Street 
Kansas City 6, Missouri 


Enson Suirx, Attorney at Law 
705 Keeline Building 
Omaha 2, Nebraska 


Davip D. WEINBERG 
600 Keeline Building, 
Omaha 2, Nebraska 
Attorney for: 


INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELpers oF AMERI- 
ca, General Drivers anp HELp- 
ERS, Loca No. 554, AFL-CIO, 


Respondents. 
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STATE OF NEBRASKA, 


COUNTY OF DouGLAsS, (55 


ALBERT S. PARKER, being first duly sworn upon 
oath, deposes and says; that he is Secretary-Treasurer of 
the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen, and Helpers of America, General Drivers 
and Helpers Union, Local No. 554, AFL-CIO; that he is 
authorized to make this verification for and on behalf of 
said Local Union ; that he has read the foregoing Answer of 
Respondent to the Complaint of the General Counsel, 
signed and executed by the Regional Director of the Na- 
tional Labor Relations Board, Seventeenth Region, knows 
the contents thereof and that the statements and allega- 
tions contained therein are true and correct as he verily 
believes. 


ALBERT S. PARKER 


Subscribed and sworn to before me in my presence this 
20th day of February, 1956. 


DAVID D. WEINBERG 
Notary Public 
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Unstrep States or AMERICA 


BEFORE THE 
NATIONAL LABOR RELATIONS BOARD 


INTERNATIONAL BroTHERHOOD oF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN & HELPERS 
or America, GENERAL Drivers anp HELP- 
ERS, Locat No. 554, AFL-CIO 


and 
Crakk Bros. TransFer Company 


INTERNATIONAL BroTHERHOOD oF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN & HELpers, 
or America, GenERAL Drivers anp HeELp- 
EES, Loca No. 554, AFL-CIO 


and 
Correy’s TransFer Company 


PETITION BY RESPONDENT FOR RECONSIDERA- 
TION AND REDETERMINATION 


Now comes Respondent and respectfully requests the 
Board to reconsider its decision and order herein, such 
decision and order being dated December 26, 1956, and to 
make specific determination of the issue of whether the 
so-called “hot cargo” clause (General Counsel’s Exhibit 
Y—Exhibit 8 therein—Article IX thereof) constitutes a 
defense to the activities of Respondent which have been 
alleged and the Board has found to be in violation of 
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Section 8 (b) (4) (A) of the Act. In support of such peti- 
tion, Respondent states as follows: 


(1) General Counsel’s Exhibit Y—Exhibit 8 therein— 

Article IX thereof contains the standard “hot cargo” 

clause under which the various neutral carrier employers 

herein agreed with the union representatives of their em- 

ployees that such employees would not be allowed or re- 

quired to handle unfair goods, 1. @-, goods emanating or 

being interlined from @ struck employer, and under which 
agreed that the handling of any such unfair 

ired employ- 
ment of such employ 
that the union parties 
to enforce such agreement by recour 
action. 


(2) It is Respondent’s position that all of its alleged 
activities in inducing, encouraging OF persuading 


to refuse to handle or unload 

Transfer Company 

ther company 

en affliated with 

the International Bro is protected 
and proper under su 


violations of Sections 
the Act. See excep red 4, 9, 1 
and 43. While, 
j allister Transfer, 
and Sandoor and Plywood Company, 133 NLRB 123, and 
its subsequent decision in American Iron and Machine 
Works Company, 115 NLRB 121, it could have been assumed 
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that Respondent’s position in respect to the “hot cargo” 
clause would have been rejected; nevertheless, Respondent 
desires and is entitled to a specific ruling on the issue, what- 
ever that ruling might be; specifically, Respondent requests 
and is entitled to a ruling on the question of whether the 
“hot cargo” clause, which was in full effect and operation 
during the entire period of the alleged illegal activities 
herein, does or does not constitute a defense to any charge 
that any action of Respondent in allegedly inducing, en- 
couraging or persuading employees of neutral employers 
to refuse to handle the struck goods carried by Clark Bros. 
Transfer Company and Coffey’s Transfer Company or 
other employers or other carriers engaged in a labor dis- 
pute was in violation of Section 8 (b) (4) (A) of the 
Taft-Hartley Act. 


Respectfully submitted, 


/s/ Hersert S. THatcHer 
431 Tower Building 
Washington 5, D. C. 


/s/ Davw D. Werrsenc 
600 Keeline Building 
Omaha, Nebraska 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this 22nd day of January, 
1957, served copies of this petition by first-class mail on 
the following parties: = | 


Hon. Louis Libbin, Esq., Tria] Examiner 
c/o William Ringer, Chief Trial Examiner 
National Labor Relations Board 

Federal Securities Building, South 

4th & Independence Avenue, S. W. 
Washington 25, D. C. 


Mr. Hugh E. Sperry, Regional Director 
National Labor Relations Board 

1400 Federal Office Building 

911 Walnut Street 

Kansas City 6, Missouri 


Mr. Edson Smith, Attorney 
705 Keeline Building 
Omaha 2, Nebraska 


Joseph I. Nachman, Esq. 

National Labor Relations Board 
Federal Securities Building, South 
4th & Independence Avenue, S. W. 
Washington 25, D. C. 


Martin Sachs, Esq. 

National Labor Relations Board 
1400 Federal Office Building 

911 Walnut Street 

Kansas City 6, Missouri 


/s/ Hersert S. ToatcHer 





75a 
Usrrep Srates or AMERICA 


BEFORE THE 
NATIONAL LABOR RELATIONS BOARD 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEUES, WAREHOUSEMEN & HELPERS 
or America, GENERAL Drivers AND HELP- 
ERS, Loca No. 554, AFL-CIO 


and 
Crarx Bros. TransFerR CoMPANY 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEUES, WAREHOUSEMEN & HELPERS 
or America, GENERAL Drivers anp HELP-. 
ERS, Locat No. 554, AFL-CIO 


and 
Correy’s TransFer CoMPANY 


ORDER DENYING PETITION 


On December 26, 1956, the Board issued a Decision and 
Order’ in the above-entitled proceeding. Thereafter, on 
January 22, 1957, counsel for the Respondent filed a Peti- 
tion for Reconsideration and Redetermination of the afore- 
said Decision and Order. The Board having duly con- 
sidered the matter, 


IT IS HEREBY ORDERED that the said petition be, 
and it hereby is, denied on the ground that nothing has 


2116 NLRB No. 282. 
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been presented that was not previously considered by the 
Board. 


Dated, Washington, D. C., January 30, 1957. 
By direction of the Board: 


Franx M. Krerner 
Executive Secretary 
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Unrrep States or AMERICA 


NATIONAL LABOR RELATIONS BOARD 


In the Matter of 


IwrernaTionaL BrorHerHoop or TEAM- 
sTeRS, CHAUFFEURS, WAREHOUSEMEN & 
Herrers or America, A.F. or L., ann 
InrerwaTionaL BroTHERHOoD or TEAM- 
STERS, CHAUFFEURS, WAREHOUSEMEN & 
Hetpers or America, GENERAL DRIVERS 
anp Heprrs, Locat 554, A.F. or L. 


Ee 


SETTLEMENT AGREEMENT 


The undersigned labor organization (herein called the 
Union) and the undersigned charging party (herein called 
the Charging Party), in settlement of the above matter, 
and subject to the approval of the Regional Director for 
the National Labor Relations Board (herein called the 
Regional Director), HEREBY AGREES AS FOLLOWS: 


Postrne or Notice 


Upon approval of this Agreement, the Union will post 
immediately in conspicuous places in and about its offices, 
including all places where notices to members are customar- 
ily posted, and maintain for a period of at least sixty (60) 
consecutive days from the date of posting, copies of the _ 
Notice to All Members attached hereto and made a part 
hereof. The Union will submit forthwith signed copies of 
said Notice to the Regional Director who will forward them 
to the employer whose employees are involved herein, for 
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posting, the employer willing, in conspicuous places in and 
about the employer’s plant where they shall be maintained 
for a period of at least sixty (60) consecutive days from 
the date of posting. 


Comprimance Wira Notice 


The Union will comply with all the terms and provisions 
of said Notice. Notices to be posted at the business office 
of General Drivers and Helpers Local 554 of International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, AFL, in Omaha, Nebraska. 

It is agreed and understood by the parties that the exe- 
cution of this agreement does not in any manner constitute 
an admission by Respondent Unions that they have com- 
mitted any unfair labor practices. 


WITHDRAWAL 


The Charging Party hereby requests the withdrawal of 
the charge in this matter, such withdrawal to become effec- 
tive when the Regional Director is satisfied that the pro- 
visions of this Agreement have been carried out. 


Rervsat To Issce Comprarnt 


In the event the Charging Party fails or refuses to be- 
come a party to this Agreement, then, if the Regional 
Director in his discretion believes it will effectuate the 
policies of the National Labor Relations Act, he shall de- 
cline to issue a Complaint herein and this Agreement shall 
be between the Union and the undersigned Regional Direc- 
tor. A review of such action may be obtained pursuant to 
Section 102.19 of the Rules and Regulations of the Board 
if a request for same is filed within ten (10) days thereof. 
This Agreement is contingent upon the General Counsel 
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sustaining the Regional Director’s action in the event of 
@ review. 


PERFORMANCE 


Performance by the Union with the terms and provisions 
of this Agreement shall commence immediately after the 
Agreement is approved by the Regional Director, or, in 
the event the Charging Party does not enter into this 
Agreement, performance shall commence immediately upon 
receipt by the Union of advice that no review has been 
requested or that the General Counsel has sustained the 
Regional Director. 


Notrrication or CoMPLIANCE 


The undersigned parties to this Agreement will each 
notify the Regional Director in writing what steps the 
Union has taken to comply herewith. Such notification shall 


be made within five (5) days, and again after sixty (60) 
days, from the date of the approval of this Agreement, or, 
in the event the Charging Party does not enter into this 
Agreement, after the receipt of advice that no review has 
been requested or that the General Counsel has sustained 
the Regional Director. Contingent upon compliance with 
the terms and provisions hereof, no further action shall be 
taken in the above case. 


INTERNATIONAL BRorTHeER- 
HOOD oF TEAMSTERS, 
CHAUFFEURS, WaRE- 
HOUSEMEN & HELPERS OF 
America, A.F. or L., anp 
INTERNATIONAL BRoTHER- 
HOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSE- 
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MEN & Hetpers or AMER- 
Ica, GENERAL DRIVERS AND 
Hetprers Locat 554, AFL 


A.BeErT S. ParKER 
Sec-Treas., Local 554 


Davin L. WEINBERG 
Davi D. Unamsy 


Huex E. Sperry 
Regional Director, NLRB 


Crakk Bros. TransFer Com- 
PANY 
(Charging Party) 


By Fnrep L. Cuark, Partner 
(Name and Title) 


Recommended 
Cuartes A. Fiemine, Atty. 
NIRB 


Date approved 12-8-55 


Date executed 12-7-55 
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NOTICE 


To Aru MemBers or GENERAL DRIVERS AND 
Herers Loca No. 554, or INTERNATIONAL 
BrorHEeRrHoop or TEAMSTERS, CHAUFFEURS, WaBRE- 
HOUSEMEN & Herers or America, AFL, anp 
TO ALL EMPLOYEES OF CLARK BROTHERS 
TransFeR CoMPANY. 


PURSUANT TO 


A Settlement Agreement approved by the Regional Direc- 
tor, 17th Region of the NATIONAL LABOR RELATIONS 
BOARD, and in order to effectuate the policies of the Na- 
tional Labor Relations Act, we hereby give notice that: 


WE WILL NOT induce or encourage employees of Santa 


Fe Trail Transportation Company, Red Ball Transfer 
Company, Merchants Motor Freight, Omaha Cold Storage 
Company, Buckingham Transportation Company, Trans- 
American Freight Lines, Inc., Sinclair Refining Company, 
Socony-Mobile Company, or Des Moines Transportation 
Company or any other employer to engage in a strike or 
concerted refusal in the course of their employment, to 
handle or work on goods, articles, materials or commodities 
or to perform services for their respective employers 
where an object thereof is (a) to force or require said 
employers to cease doing business with Clark Brothers 
Transfer Company, or (b) to force or require Clark Broth- 
ers Transfer Company to recognize or bargain with us, 
as the collective bargaining representatives of its em- 
ployees, unless and until we have been certified as such 
bargaining representative in accordance with the provisions 
of Section 9 of the Act. 
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INTERNATIONAL BROTHERHOOD OF 
TEaMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN & HELPERS oF AMER- 
1ca, GENERAL Drivers anp HELp- 
ERS Locat No. 554, AFL’ 


By Atpest S. Parker 
INTERNATIONAL BROTHERHOOD OF 
TEaMSTERS, CHAUFFEURS, WABE- 
HOUSEMEN & HeELpers or AMER- 


ica, AFL 
By 


This notice must remain posted for 60 days from the date hereof, 


and must not be altered, defaced, or covered by any other material. 
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Untrep States or AMERICA 
NATIONAL LABOR RELATIONS BOARD 


In the Matter of 

INTERNATIONAL Broraernoop or Tram- 
STERS, CHAUFFEURS, WaREHOUSEMEN & 
or America, AFL, anp Iyrer- 
NATIONAL BrorHERHOOD oF TEAMSTERs, 
CHAUFFEURS, Warenousemen & Herpes 
or America, Generar, DErvers AND Herp- 

ERS, Locan 554, AFT, 


SEE ae a 
SETTLEMENT AGREEMENT 


The undersigned labor organization (herein called the 
Union) and the undersigned charging party (herein called 
the Charging Party), in settlement of the above 
and subject to the ap i 
the National Labor 
Regional Director), 


Postrine or Notice 


Upon approval of this Agreement, the Union will post 
immediately in conspicuous places in and about its offices, 
including all places where notices to members are customar- 
ily posted, and maintain for & period of at least sixty (60) 
consecutive days from the date of posting, copies of the 
Notice to All Members attached hereto and made a part 
hereof. The Union will submit forthwith signed copies of 
said Notice to the Regional Director who will forward them 
to the employer whose employees are involved herein, for 
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posting, the employer willing, in conspicuous places in and 
about the employer’s plant where they shall be maintained 
for a period of at least sixty (60) consecutive days from the 
date of posting. 


Compiiance Witx Notice 


The Union will comply with all the terms and provisions 
of said Notice. Notices to be posted at the business office 
of General Drivers and Helpers Local 554 of International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen ana 
Helpers of America, AFL, in Omaha, Nebraska. 


It is agreed and understood by the parties that the exe- 
cution of this agreement does not in any manner constitute 
an admission by Respondent Unions that they have com- 
mitted any unfair labor practices. 


WITHDRAWAL 


The Charging Party hereby requests the withdrawal of 
the charge in this matter, such withdrawal to become effec- 
tive when the Regional Director is satisfied that the pro- 
visions of this Agreement have been carried out. 


Rervsax To Issue CoMPLAINT 


‘In the event the Charging Party fails or refuses to be- 
come a party to this Agreement, then, if the Regional Direc- 
tor in his discretion believes it will effectuate the policies 
of the National Labor Relations Act, he shall decline to 
issue a Complaint herein and this Agreement shall be be- 
tween the Union and the undersigned Regional Director. 
A review of such action may be obtained pursuant to Sec- 
tion 102.19 of the Rules and Regulations of the Board if 
a request for same is filed within ten (10) days thereof. 
This Agreement is contingent upon the General Counsel 
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sustaining the Regional Director’s action in the event of 
@ review. 


PERFORMANCE 


Performance by the Union with the terms and provisions 
of this Agreement shall commence immediately after the 
Agreement is approved by the Regional Director, or, in 
the event the Charging Party does not enter into this 
Agreement, performance shall commence immediately upon 
receipt by the Union of advice that no review has been 
requested or that the General Counsel has sustained the 
Regional Director. 


NortrFIcaTIon oF COMPLIANCE 


The undersigned parties to this Agreement will each 
notify the Regional Director in writing what steps the 


Union has taken to comply herewith. Such notification 
shall be made within five (5) days, and again after sixty 
(60) days, from the date of the approval of this Agree- 
ment, or, in the event the Charging Party does not enter 
into this Agreement, after the receipt of advice that no 
review has been requested or that the General Counsel has 
sustained the Regional Director. Contingent upon com- 
pliance with the terms and provisions hereof, no further 
action shall be taken in the above case. 


INTERNATIONAL BrorHERHOOD oF TEAM- 
sTERS, CHAUFFEURS, WAREHOUSEMEN & 
Heupers or America, AFL, anp INTER- 
NATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN & HELp- 
eRS oF AmeERICA, GENERAL DRIVERS AND 
Hetpers Loca 554, AFL 











Assert S. Parker 
Sec.-Treas. Local 554 


Davin D. WEINBERG 
Atty. for Internat’l Union 


Hvuex E. Sperry 
Regional Director, NLRB 
Correy’s TransFerR CoMPANY 
(Charging Party) 
Frank Correr, Proprietor 
Recommended 


Cuartes A. FLeminc 
Aity., NLRB 


Date approved 12-18-55 


Date executed 12-7-55 
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NOTICE 


To Att Memsers or GENERAL DRIVERS AND 
Hewpers Locat No. 554, or International BroTHEr- 
HOOD oF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN & 

Hewpers or America, AFL, anp TO ALL EMPLOYEES 
or Correy’s TransFer Company. 


PURSUANT TO 


A Settlement Agreement approved by the Regional Direc- 
tor, 17th Region of the NATIONAL LABOR RELATIONS 
BOARD, and in order to effectuate the policies of the 
National Labor Relations Act, we hereby give notice that: 


WE WILL NOT induce or encourage employees of C. A. 
Swanson & Sons, William A. Volker, Wilson & Co., Inc. 
Swift & Co., Omaha Cold Storage Company and Merchants 
Motor Freight or any other employer to engage in a strike 
or concerted refusal in the course of their employment, to 
handle or work on goods, articles, materials, or commodi- 
ties or to perform services for their respective employers 
where an object thereof is (a) to force or require said 
employers to cease doing business with Coffey’s Transfer 
Company, or (b) to force or require Coffey’s Transfer 
Company to recognize or bargain with us, as the collective 
bargaining representatives of its employees, unless and 
until we have been certified as such bargaining representa- 
tive in accordance with the provisions of Section 9 of the 
Act. 
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INTERNATIONAL BrorHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN & HEeLpers or AMER- 
ca, GENERAL DRIVERS AND 
Hewrers Locat No. 554, AFL 


By Ausert S. Parker 


INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN & HeELPers or AMERI- 
ca, AFL 


By 
Atty. for International Union 


This notice must remain posted for 60 days from the date hereof, 
and must not be altered, defaced, or covered by any other material. 
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CentraL States AREA 
LocaL CaRTAGE 
AGREEMENT 


COVERING EMPLOYEES OF 
PRIVATE, COMMON, CONTRACT 
AND LOCAL CARTAGE CARRIERS 


FOR THE PERIOD OF 
Fesrvary 1, 1955, ro Jawvary 31, 1961, 
IN THE FotLtow1nGc TERRITORY: 
Michigan, Ohio, Indiana, Mlinois, Wisconsin, Minnesota, Iowa, 
Missouri, North Dakota, South Dakota, Nebraska, Kansas, 
Kentucky and Wheeling, West Virginia. 


(Company) 
hereinafter referred to as the Employer, 


and 


the Central States Drivers Council and Local Union No...., 
affiliated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, 
A. F. of L., hereinafter referred to as the Union, agree to 
be bound by the terms and provisions of this Agreement. 


Articte [X. Prorecrion oF RIGHTS 


It shall not be a violation of this Contract and it shall 
not be cause for discharge if any employee or employees 
refuse to go through the picket line of a Union or refuse 
to handle unfair goods. Nor shall the exercise of any rights 
permitted by law be a violation of this Contract. The 
Union and its members, individually and collectively, re- 
serve the right to refuse to handle good from or to any 
firm or truck which is engaged or involved in any contro- 
versy with this or any other Union; and reserve the right 
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to refuse to accept freight from or to make pick-ups from 
or deliveries to establishments where picket lines, strikes, 
walk-outs or lock-outs exist. 

_ The term “unfair goods” as used in this Article includes, 
but is not limited to, any goods or equipment transported, 
interchanged, handled, or used by any carrier, whether 
party to this Agreement or not, at any of whose terminals 
or at any of whose places of business there is controversy 
between such carrier or its employees on the one hand, and 
@ labor union on the other hand; and such goods or equip- 
ment shall continue to be “unfair” while being transported, 
handled or used by interchanging or succeeding carriers, 
whether parties to this Agreement or not, until such con- 
troversy is settled. 

- The Union agrees that, in the event the Employer be- 
comes involved in a controversy with any other Union, the 
Union will do all in its power to help effect a fair settle- 
ment. 

_ The Union shall give the Employer notice of all strikes 
and/or the intent of the Union to call a strike of any Em- 
ployer and/or place of business, and/or intent of the mem- 
bers to refuse to handle unfair goods. The carriers will 
be given an opportunity to deliver any and all freight in 
their physical possession at the time of the receipt of notice. 
Any freight received by a carrier up to midnight of the 
day of the notification shall be considered to be in his 
physical possession. However, freight in the possession of 
@ connecting carrier shall not be considered to be in the 
physical possession of the delivering carrier. 

_ The insistence by any Employer that his employee handle 
unfair goods or go through a picket line after they have 
elected not to, and if such refusal has been approved in 
writing by the responsible officials of the Central States 
Drivers Council, shall be sufficient cause for an immediate 
strike of all such Employer’s operations without any need 
of the Union to go through the grievance procedure herein. 
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IN THE 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,713 


- INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, ETC., LOCAL NO. 554, AFL-CIO 


v. 
NATIONAL LABOR RELATIONS BOARD 


PREHEARING CONFERENCE STIPULATION 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the approval of the Court, do hereby 
stipulate and agree as follows: 


I 
STATEMENT OF THE ISSUES 


1. Whether the Board properly concluded that the Un- 
ion’s inducement or encouragement of employees of com- 
mon carriers not to handle freight brought to the carriers’ 
platforms by primary employers engaged in a strike with 
the Union was violative of Sections.8(b)(4)(A) and (B) 
of the National Labor Relations Act, as amended, notwith- 
standing the existence of a clause in said-Union’s collective 
bargaining agreement with the carriers stating that the 
carriers’ employees shall have the right “to refuse to han- 
dle goods from or to any firm or truck which is engaged or 
involved in any controversy with this or any other unions.” 
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2. Whether the Board properly concluded that, following 
the execution of a settlement agreement by the Union re- 
specting charges that the Union had violated Sections 8(b) 
(4)(A) and (B) of the Act, and the posting of notices pur- 
suant thereto, the Union’s response to inquiries from union 
members concerning the meaning of the posted notices that 
either the members should read them or that the Union 
could not discuss the matter, with no further elaboration, 
constituted, in the circumstances of this case, a violation of 
Sections 8(b)(4)(A) and (B) of the Act. 


3. Whether the Board may properly, under Section 10(c) 
of the Act, issue an order requiring the Union named in the 
complaint to cease and desist from violating Sections 8(b) 
(4)(A) and (B), not only as to the primary employers 
named in the complaint, but also as to all other employers 
in the area over which the Union has jurisdiction. 


4, Whether the Board has authority under Section 10(c) 
of the Act to require the Union not only to post notices 
notifying its members and other employees that it will not 
induce or encourage employees of any employer to refuse 
to handle freight of named carriers, but also affirmatively 
to notify its members and other employees that it has “no 
objection” if any such member or employee does handle 
such freight. 


i 


THE BRIEFS AND JOINT APPENDIX TO BRIEFS 


|L. The joint appendix to the briefs shall consist of the 
following portions of the record heretofore certified herein: 
_(a) The Board’s decision and order and the Trial Ex- 
aminer’s Intermediate Report in Cases Nos. 17-CC-43 and 
17-CC-44; 
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(b) The consolidated complaint and answer in said cases; 

(c) The Union’s motion for reconsideration of the 
Board’s decision and order; 

(d) The Board’s order of January 30, 1957, denying the 
motion for reconsideration ; 

(e) The settlement agreements and notices, marked as 
Exhibits 4 and 5; 

(f) Page 1 and Article IX of the Central States Area 
Local Cartage Agreement, marked Exhibit 8. 

9. The findings of fact set forth in the Board’s decision 
and the Trial Examiner’s Intermediate Report in Cases 
Nos. 17-CC-43 and 17-CC-44 are supported by substantial 
evidence on the record as a whole, and shall be accepted 
without further reference to the record heretofore certified 
herein. 


3. Any party and the Court may refer to any portion of 


the original transcript of record or exhibits herein which 
has not been printed to the same extent and effect as if it 
had been printed or otherwise reproduced, provided that 
any material thus referred to will be printed in a supple- 
mental joint appendix if the Court so directs. 

4, The petitioner will file and serve its opening brief and 
the joint appendix on or before July 15, 1957. The Board 
will file and serve its brief on or before August 30, 1957. 
Petitioner shall file and serve its reply brief, if any, on or 
before September 20, 1957. 


Dated this 11th day of April 1957. 


Hersert S. THATCHER, 
Counsel for Petitioner 
STEPHEN LEONAED, 


Associate General Counsel 
National Labor Relations Board 
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Statement of Questions Presented 


1. Whether the Board properly concluded that the Un- 
ion’s inducement or encouragement of employees of com- 
mon carriers not to handle freight brought to the carriers’ 
platforms by primary employers engaged in a strike with 
the Union was violative of Sections 8(b)(4)(A) and (B) 
of the National Labor Relations Act, as amended, notwith- 
standing the existence of a clause in said Union’s collective 
bargaining agreement with the carriers stating that the 
carrier’s employees shall have the right “to refuse to han- 
dle goods from or to any firm or truck which is engaged or 
involved in any controversy with this or any other unions.” 

2. Whether the Board properly concluded that, following 
the execution of a settlement agreement by the Union re- 
specting charges that the Union had violated Sections 8(b) 
(4)(A) and (B) of the Act, and the posting of notices pur- 
suant thereto, the Union’s response to inquiries from union 
members concerning the meaning of the posted notices that 
either the members should read them or that the Union 
could not discuss the matter, with no further elaboration, 
constituted, in the circumstances of this case, a violation of 
Sections 8(b)(4)(A) and (B) of the Act. 

3. Whether the Board may properly, under Section 10(c) 
of the Act, issue an order requiring the Union named in 
the complaint to cease and desist from violating Sections 
8(b)(4)(A) and (B), not only as to the primary employers 
named in the complaint, but also as to all other employers 
in the area over which the Union has jurisdiction. 

4, Whether the Board has authority under Section 10(c) 
of the Act to require the Union not only to post notices 
notifying its members and other employees that it will not 
induce or encourage employees of any employer to refuse 
to handle freight of named carriers, but also affirmatively 
to notify its members and other employees that it has “no 
objection” if any such member or employee does handle 
such freight. . 











Jurisdictional Statement 
Statement of the Case 
L. Statement of the Facts Involved 


IL. The Proceedings Before the National Labor Rela- 
tions Board 


Statutes Involved 
Statement of Points 


Summary of Argument 


L The “‘hot cargo’? clause in effect between the 
Union and the various carries against whom sec- 
ondary boycotts were allegedly carried on consti- 
tute a complete defense to all charges of violations 
of Sections 8(b) (4)(A) and (B) of the Act 


Il. Entirely apart from the defense of ‘‘hot cargo,”’ 
the Board’s order herein must be set aside or 
modified on other grounds 


A. The Board improperly and without support in 
the record concluded that the Settlement Agree- 
ments had been violated 


B. Section 10(c) does not authorize the Board to 
extend a cease and desist order against a union 
to practices involving ‘‘other employers”’ in 


3 





the absence of supporting evidence that the 
union had threatened such ‘‘other employers’? 17 


C. The Board exceeded its authority under Sec. 
10(c) in requiring petitioner to instruct its mem- 
ber employees that it had no objection to their 
handling Clark and Coffey freight 22 


GonchusiOn® <icciecinicieicieie.cieieieieiene RR Aaa mR Sem mm a 26 

















Table of Cases 


Page 
Commonwealth Edison Co. v. NLRB, 135 F. 2d 891 
(C.A. 7) 


Crump, Inc., 112 NLEB 311-312n (1955) 


Federal Trade Commission, v. Beechnut Packing Co., 
257 U.S. 455 


General Drivers, Chauffeurs, Warehousemen & He 
ers Union, Local 886, AFL-CIO, v. NLRB, No 
13,394, (App. D.C.), 40LRRM 2047 


Glaziers Union Local No. 27, 99 NLRB 1391, 1396.... 
Sp & Storage Co. v. United States, 189 F. 


LeBaron v. Food Processors Union, 32 LRRM 2284. . 


Lion Oil Co. v. NLRB (C.A. 8), June 5, 1957, 40 
LRRM 2193 


ys Department Stores Co. v. NLRB, 336 U. S. 


Milk Drivers Union v. NLRB (C.A. 2), June 19, 1957, 
40 LRRM 2279 7, 10, 11, 12 


NLRB v. Cleveland Cliffs Iron Co., 133 F. 2d 295 
(C.A. 6) 


NLRB v. Dallas General Drivers, 228 F. 2d 702.... 
NLEB v. Express Publishing Co., 312 U.S. 426 


B v. Local 369, Hod Carriers, 240 F. 2d 539, 545 
(C.A. 3) (1957) 


NLBEB v. Teamsters Local 627, 241 F. 2d 428 (C.A. 7) 8,15 
ae 3) Youngstown Mines Co., 123 F. 2d 178 
Pittsburgh Plate Glass, 110 NLRB No. 84 

Rabouin v. NLEBB, 195 F. 2d 906 (C.A. 2) 

The Grauman Co., 87 NLRB 755 





Vv 





Universal Camera Corp. v- NLEB, 340 U.S. 474 
Wilson v. NLEB, 123 F. 2d 411 (C.A. 8) 


Statutes 
Labor-Management Relations Act, 61 Stat. 136, 29 
USC 151, et seq 


Sec. 8(b) (4) (A) 3, 4, 5, 7, 9, 11, 12, 13, 23, 24, 26 
Sec. 8(b) (4) (B) 3, 4, 5, 7, 9, 11, 12, 13, 23, 24, 26 
1, 5, 17, 19, 22, 24, 26 





IN THE 


Bnited States Court of Anypeals 


FOR THE DISTRICT OF COLUMBIA 


—_—_—_—_—_——— 
No. 13,713 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN & HELPERS OF 
AMERICA, LOCAL NO. 554, AFL-CIO, 

Petitioner, 


Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


BRIEF FOR PETITIONER 


Jurisdictional Statement 


This is a petition by General Drivers and Helpers Local 
No. 554 of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, AFL- 
CIO (hereinafter sometimes called the “Petitioner” and 
sometimes called the “Union,”) asking this Court to re- 
view and set aside the Decision and Order of the Na- 
tional Labor Relations Board (hereinafter sometimes 
called the “Board”) issued against the Union on December 
26, 1956, pursuant to Section 10(c) of the Labor-Manage- 
ment Relations Act (hereinafter sometimes referred to a8 
the “Taft-Hartley Act” or the “Act”) as amended, 61 Stat. 
136, 29 USC 151, et seq. In its Answer and Cross Petition 
the Board has requested that its Order be enforced. The 
jurisdiction of this Court is based upon Section 10(f) of 
the Taft-Hartley Act. The Board’s Decision and Order are 
reported in 116 NLRB No. 282, and appear here at J A.la. 
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STATEMENT OF THE CASE 
I 


Statement of the Facts Involved 


‘In aceordance with the Prehearing Conference Stipula- 
tion (J.A. 91a) the facts upon which this Petition is based 
are as found in the Board’s Decision and Trial Examiner’s 
Intermediate Report in Cases No. 17-CC-43 and 17-CC-44 
(J.A. 11a). The facts pertinent to the questions presented 
by this Petition can be summarized as follows: 

‘The Union, on or about August 18, 1955 and at all times 
thereafter during the period covered by the Board’s com- 
plaint, was seeking recognition as the representative of the 
employees of and the obtaining of a collective agreement 
with Clark Bros. Transfer Company and Coffey’s Transfer 
Company (herein sometimes called “Clark” and “Coffey” 
respectively). These companies are motor vehicle common 
carriers with terminals in Omaha, Nebraska. The Union 
had not been certified as the representative of these em- 
ployees. Recognition and bargaining were refused and a 
strike was called. 

| During all periods covered by the complaint in this case, 
the Union had collective bargaining agreements with vari- 
ous of the carriers in the Omaha area. These carriers will 
hereinafter sometimes be referred to as “neutral carriers”. 
These agreements contained clauses stating that the car- 
riers’ employees shall have the right “to refuse to handle 
goods from or to any firm or truck which is engaged or 
involved in any controversy with this or any other Unions.” 
(J.A. 89a). 

During the period from the middle of September until 
the middle of November, 1955, the Union picketed the 
premises of Clark and Coffey as well as the docks of vari- 
ous secondary carriers when Clark and Coffey drivers ap- 
peared at the premises of such carriers. The Union also 
made oral appeals to the employees of the neutral carriers 
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not to handle Clark and Coffey freight, and took pictures 
of Clark and Coffey operations at the docks of secondary 
employers. 

Following the filing of unfair practice charges by Clark 
and Coffey based on the foregoing conduct, the Union to 
dispose of the charges, entered into Settlement Agreements 
with the Board." These agreements required the Union 
to post notices that it would not engage or require its mem- 
bers to engage in conduct violative of Sections 8(b) (4) (A) 
and (B) (J.A. 77a-88a). 

After the posting of the notices several of the employees 
of neutral carriers called representatives of the Union and 
inquired as to what they should do with respect to handling 
Clark and Coffey freight (J.A. 9a). In reply to these in- 
quiries the Union’s representatives stated that they could 
not discuss the matter, or, where the inquiry concerned the 
meaning of the notice, that the employee should read the 
posted notice (J.A. 3a, 35a). After receiving such answers 
the employees generally refused to handle Clark and Cof- 
fey freight (J.A. 3a). 

The Examiner also found and the Board sustained that 
on January 27, 1956, following the Settlement Agreement 
the petitioner was responsible for a strike called at the 
Darling Transfer Company, Kansas City, Missouri, by an- 
other local union, because the Darling Company had 
handled Clark and Coffey freight (J A. 40a). 

On February 22, 1956, representatives of the petitioner 
attended a meeting in Omaha, Nebraska, at which were 
present representatives of the Central States Drivers 
Council, other locals of Teamsters in the State of Nebraska 
and non-union carriers in that State. At this meeting a 
representative of the Council stated the intention of the 


*The Union decided to settle rather than contest the charges be- 
cause at that time it had become well-established: Board policy not 
to permit enforcement of ‘hot cargo’? agreements, and the union 
did not think the time ripe for litigation in the courts on this point. 
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Council to organize all the carriers in the State of Ne- 
braska (J.A. 51a). The Trial Examiner found that this 
evidence was insufficient to warrant a finding that peti- 
tioner was responsible for any wrongful conduct growing 
out of the meeting. The Trial Examiner, however, stated 
that “There might be more basis for attributing such con- 
duct to the Central States Drivers Council, which is not a 
respondent in this proceeding.” (J-A. 53a). 


i 
‘The Proceedings Before the National Labor Relations Board 


"As above indicated, the Union, to settle rather than liti- 
gate unfair labor practice charges made separately by 
Clark and Coffey, executed Settlement Agreements on De- 
cember 8, 1955. Pursuant to these agreements the Union 
posted notices that it would not engage in conduct violative 
of Section 8(b)(4)(A) and (B). Therefore, following the 
filing of additional charges by Clark and Coffey that the 
Union had breached the Settlement Agreement and other- 
wise violated Section 8(b)(4)(A) and (B) of the Act, the 
General Counsel of the Board issued a consolidated com- 
plaint against the Union dated February 15, 1956, charging 
violations of 8(b)(4)(A) and (B) covering a period from 
September 19, 1955 to the date of the complaint. Subse- 
quent to the filing of an answer a hearing was held on the 
consolidated complaint at Omaha, Nebraska on May 2-4, 
1956 before Trial Examiner Louis Libbin. The Examiner 
issued his Intermediate Report finding that the Union had 
violated Sections 8(b)(4)(A) and (B) (J.-A. lla). Excep- 
tions were filed by the Union and the General Counsel and 
briefs were filed by the General Counsel and by Central 
States Drivers Council, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
‘America, AFL-CIO, as amicus curiae. On review the 
Board (Leedom, Rodgers and Bean) sustained the finding 
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and conclusion of the Trial Examiner as set forth in his 
Intermediate Report except for a modification—the Board 
eliminated that part of the Trial Examiner’s decision which 
required the Union to “request” its members to handle 
Clark and Coffey freight. 

On January 22, 1957 counsel for the Union filed a Peti- 
tion for Reconsideration and Redetermination of the 
Board’s Decision and Order (J.A. 7la) and asking for a 
specific ruling on the issue of whether the “hot cargo” 
clauses constituted a defense to the Union’s activities, the 
Board having failed to make such ruling in its original de- 
cision. This petition was denied by the Board on January 
30, 1957, on the ground that “nothing has been presented 
that was not previously considered by the Board.” (J.A. 
75a). 

The Union on February 12, 1957 filed in this Court a 
Petition for Review of the Board’s Order. On March 25, 
1957 the Board filed its Answer to the Petition to Review 
and, on March 28, 1957, its Cross Petition for enforcement 
of the Order of the Board. 


STATUTES INVOLVED 


The pertinent provisions of the Labor-Management Re- 
lations Act (61 Stat. 136, 29 U.S.C. Sec. lol et seq.) are 
Sections 7, 8(b) (4)(A) and (B) and 10(c): 


“See, 7. Employees shall have the right to self- organ- 
ization, to form, join, or assist labor organizations, to 
bargain collectively through representatives of their 
own choosing, and to engage in other concerted activi- 
ties for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the right 
to refrain from any or all of such activities except to 
the extent that such right may be affected by an agree- 


ment requiring membership in a labor organization as 
a condition of employment as authorized in section 
8(a)(3).” 

“See, 8... (b). It shall be an unfair labor practice 
for a labor organization or its agents— ... 
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(4) to engage in or to induce or encourage the em- 
ployees of any employer to engage in, a strike or a 

' eoncerted refusal in the course of their employment to 
use, manufacture, process, transport, or otherwise han- 
dle or work on any goods, articles, materials, or com- 
modities or to perform any services, where an object 

thereof is: (A) forcing or requiring any employer or 
self-employed person to join any labor or employer 
organization or any employer or other person to cease 
using, selling, handling, transporting, or otherwise 
dealing in the products of any other producer, proc- 

' essor, or manufacturer, or to case doing business with 

' any other person; “(B) forcing or requiring any other 
employer to recognize or bargain with a labor organ- 
ization as the representative of his employees unless 
such labor organization has been certified as the rep- 

- resentative of such employees under the provisions of 
section 9;...” 


STATEMENT OF POINTS 


1. The Board erred in concluding that the Union’s in- 
ducement of employees of various common carriers not to 
handle the freight of Clark and Coffey with each of whom 
it had a labor controversy constituted violations of Section 
8(b)(4)(A) and (B) where there existed a contract clause 
between the Union and such carriers granting to their em- 
ployees the right to refuse to handle goods of employers 
with whom the Union is engaged in a labor controversy. 


2. The Board erred in concluding that the Union had 
violated the settlement agreement where the Union posted 
the required notice drawn in the statutory language and as 
agreed to by Board representatives and thereafter when 
asked by employees of neutral carriers for instructions re- 
garding the freight of Clark and Coffey replied by refusing 
to discuss or by advising employee to read the notice. 

8 The Board erred in concluding that it had authority 
to order the Respondent Union to cease and desist from 
inducing employees of neutral carriers to refuse to handle 
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goods of primary employers other than Clark and Coffey in 
the absence of any charge, evidence or finding that the 
Union had engaged in or threatened any such conduct in 
respect to other primary employers. 


4. The Board erred in concluding that its authority under 
10(¢) permitted it to require the Union, in addition to ceas- 
ing secondary activities, affirmatively to advise its member- 
employees of neutral carriers “that it had no objection” to 
such employees handling freight of a primary earrier with 
whom it had a dispute. 

5. The Board erred in concluding that its Order was sup- 
ported by substantial evidence on the record as a whole or 
by applicable law. 


SUMMARY OF ARGUMENT 
I 


The activities of the Union, which were the subject of 
the Complaint and formed the basis for the Board’s Order, 
were carried on pursuant to the terms of a “hot cargo” 
agreement between the Union and the secondary employers 
which permitted the employees to refuse to handle goods 
of primary employers with whom the Union had a contro- 
versy. Such activities do not and cannot constitute viola- 
tions of Section 8(b)(4)(A) and (B) because where the 
employer has agreed in advance that his employees may 
refuse to handle “hot cargo” there cannot be a “strike” or 
“eoncerted refusal” to handle goods, nor can such activities 
involve any element of coercion directed against their (sec- 
ondary) employer, both of which are essential elements to 
8(b) (4) (A) and (B) violations. General Drivers, Chauf- 
feurs, Warehousemen and Helpers Union, Local 886, AFL- 
CIO, vs. NLRB, May 9, 1957 (App. D.C.) No. 13,394, 40 
LREM 2047; Rabouin vs. NLRB (C.A.2), 195 Fed. 2d 906; 
Milk Drivers Union vs. NLRB (C.A.2), decided June 19, 
1957, 40 LLRM 2279. 
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The fact that the Union was acting under a “hot cargo” 
clause is a sufficient reason to reverse the Order of the 
Board. - However, apart from this consideration the Order 
is invalid for the following reasons: 

A. The finding of the Board that the Union had violated 
the Settlement Agreements is not supported by the evidence. 
The Union, in accordance with the terms of the agreement, 
posted notices to the effect that it would not encourage its 
members not to handle freight of Clark and Coffey. This 
being all that was required of it by the Board it was not 
in violation of the Settlement in refusing to discuss the 
notices with employee members or to recommend that they 
read the notices. The finding of the Board that this conduct 
violated the Settlement Agreements is “picayunish and sup- 
ported neither by logic or authority.” NLRB vs. Teamsters 
Local 627, 241 Fed. 2d 428 (C.A.7). 

B. It is also clear that the Board went beyond its au- 
thority in broadening its order to restrain the Union from 
engaging in secondary activities involving unidentified 
“other employers” with which the Union might at some 
time in the future have a primary dispute, although 
such “other employers” were not involved in the instant 
charges or the evidence or the findings. Such an order 
enjoining future activities concerning employers, some 
of whom may not yet even be in existence, and as to 
none of whom is there any evidence that the Respondent 
Union has ever threatened to boycott or strike, is purely 
arbitrary and an unreasonable exercise of power. This 
type of blanket order the courts have found to be without 
justification. Lion Oil Company vs. NLRB (C.A.8) June 
5, 1957, 40 LRRM 2193; NDERB vs. Express Publishing 
Company, 312 U.S. 426-433. 

C. Finally, the Board acted without authority in requir- 
ing the Union to advise its members “that it had no objec- 
tion to their transporting or handling” freight shipped by 
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or destined for shipment by Clark and Coffey. To thus 
require the Union to induce employees to handle such 
freight is a direct invasion of the private rights of em- 
ployees who may not be required to render labor without 
their consent under the provisions of Sec. 502 of the Taft- 
Hartley Act (29 U.S.C. 143) and is in contravention of 
Sec. 8 (b) which does not impose affirmative obligations 
upon a union. Crump, Inc., 112 vs. NLRB 311-312n, (1955). 


ARGUMENT 


The “hot cargo” clause in effect between the Union 
and the various carriers against whom secondary boy- 
cotts were allegedly carried on constitute a complete 
defense to all charges of violations of Sections 8(b) 
(4) (A) and (B) of the Act. 


The issue at the heart of this entire case, but entirely 
ignored by the Board even though pointedly brought to its 
attention in a motion for reconsideration which was over- 
ruled by the Board for the stated reason that the point had 
earlier been considered and rejected, is whether the so- 
ealled “hot cargo” clause in the collective bargaining agree- 
ments between petitioner and all of the carriers against 
whom petitioner had allegedly carried on its illegal second- 
ary boycott activities, constituted a defense to the charges 
that it had violated Section 8(b) (4)(A) and (B) of the Act. 
This issue is at the heart of this case for the reason that if 
such defense is a valid one it renders the Board’s Order 
herein invalid in its entirety and eliminates the necessity 
for considering any of the remaining issues discussed in 
Part II of this Argument. Presumably, the reason why the 
Board disposed of this issue without discussion is because 
at the time of the decision of the Board herein it had been 
accepted Board doctrine that such “hot cargo” clauses did 
not constitute defenses to alleged 8(b) (4) (A) and (B) vio- 
lations, and the Board was more concerned with the other 
defenses of petitioner, which, as will be seen in the latter 
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part of this Brief, have in themselves considerable merit. 
Be that as it may, following the Board’s decision in the 
present case, this Court, as well as the Court of Appeals 
for the Second Circuit, in definitive and well-considered 
opinions, have flatly rejected the Board’s doctrine concern- 
ing the invalidity or unenforceability of “hot cargo” clauses 
and have declared such clauses to be both valid and 
enforceable. These opinions are General Drivers, Chauf- 
feurs, Warehousemen and Helpers Union, Local No. 
886 v. National Labor Relations Board (sometimes called 
the American Iron Case), No. 13,394 (App. D.C.), decided 
May 9, 1957 and reported in 40 LRRM 2047, and Mik 
Drivers’ Union v. National Labor Relations Board (CA2) 
(sometimes called the Crowley’s Milk Case), Nos. 346-347, 
June 19, 1957, reported in 40 LRRM 2279. 

During the time covered by the charges herein, the 
Union was and had been since August, 1955, attempting to 
secure recognition as the bargaining agent for the em- 
ployees of Clark and Coffey. Clark and Coffey both refused 
to recognize the Union as the representative of their em- 
ployees or to enter into the standard area agreement cover- 
ing the work of such employees. There thereby resulted a 
direct and primary controversy with Clark and Coffey, as a 
result of which the Union called a strike against Clark and 
Coffey. Pursuant to that controversy, the Union placed 
pickets at the various terminals of the various common 
carriers wherever Clark and Coffey trucks came in for 
pickup or delivery, and the Union otherwise encouraged the 
employees of such common carriers not to handle Clark and 
Coffey freight. All these neutral carriers during the period 
covered by the complaint had formally agreed to a “hot 
eargo’”’ or ‘“‘unfair goods’’ clause, Art. [X providing that 
their employees were permitted “to refuse to handle goods 
from or to any firm or truck which is engaged or involved 
in any controversy with this or any other unions.” As a 
result ofthat controversy and in response to the encour- 
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agement offered by the picketing and by the Union’s oral 
inducements, the employees of these various carriers eXx- 
ercised the right to which their employers had consented 
in advance and refused to handle goods consigned from or 
to Clark and Coffey, although such employees continued 
to handle the goods of all other employers. 


The Trial Examiner found that the alleged improper in- 
ducements of the union took place both before and after 
the December 8, 1956, agreement. Although the Trial Ex- 
aminer and the Board divided the unfair practices into two 
classes, those occurring prior to December 8th and those 
oceurring thereafter, that distinction has no significance in 
connection with the issue of validity of the “hot cargo” 
clause defense; the distinction has some significance in 
respect to the remaining issues in this case. 


Under the foregoing circumstances it would appear, as it 
appeared to this Court and to the Second Cireuit in the 
American Iron and Crowley Milk Company cases, supra, 
that the union’s various acts of encouragement to the car- 
riers’ employees not to handle Clark and Coffey freight did 
not constitute any violation of Sections 8(b)(4)(A) and 
(B) because the basic element of any such violation is miss- 
ing. There was not, nor could there be, a “strike” or “con- 
certed refusal” where the union was merely acting within 
the scope of its agreement. In the American Iron case, 
supra, this Court agreed with the Board that the so-called 
“hot cargo” clauses were valid but struck down the ruling 
of the Board that it would violate Section 8(b)(4) if the 
union attempted to carry out the contract provisions by 
urging the employees of neutral carriers not to handle the 
goods from a struck plant. Referring to this anomalous 
position of the Board that the clauses, while valid, could 
not be enforced according to their terms, the Court said: 


“With this we disagree. If the hot cargo clause is not 
violative of Section 8(b)(4)(A), and we think it is not, 
such a ruling would in practical effect render nugatory 
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the clause itself and would leave the employees with- 
out adequate remedy .. - 

“Flere the Teamster’s conduct only consisted of urging 
the employees of the carriers not to handle freight 
from a company which they considered unfair. This 
was exactly what the carriers had agreed their em- 
ployees would not be required to do. If an employer 
may lawfully agree that its employees will not be re- 
quired to handle freight from a struck company, and 
such a situation arises, it is hard to see how it can be 
said that, simply because the employees do what they 
have the right to do, there was a strike or refusal to 
work. Nor can it be said that there was a ‘forcing’ or 
requiring of an employer to cease doing business with 
another person, because the employer was only being 
compelled to live up to its own voluntary contract en- 
tered into in advance of the happening.” 

The Second Cireuit Court of Appeals recently affirmed 
its earlier decision in Rabouin v. NLRB, 195 F.2d 906, and 
has further spelled out the proper application of 8(b) (4) 
(A) and (B) to a situation where a Union and its members 
were acting in accordance with a “hot cargo” clause. Milk 
Drivers’ Union v. NLRB (Crowley Mik) supra. The Court 
earlier had held in Rabouin that “Consent in advance to 
honor a hot eargo clause is not the product of the union’s 
‘forcing or requiring any employer * * * to cease doing 
business with any other person.’ Sec. 8(b) (4)(A)’’. In the 
Crowley Milk case the Court stressed the necessity for es- 
tablishing the statutory requirement that the secondary 
employer be in fact ‘‘coerced”’ if a violation of 8(b) (4) is 
to be sustained: 

“The statutory language is clear: there is no violation 
of Section 8(b)(4) unless the union encourages the 
employees to coerce the secondary employer. Where 
the employees are encouraged only to exercise their 
valid contractual right to which the employer has 
agreed there is no coercion. (cases cited). 

“Normally the secondary employer receives something 
at the bargaining table in exchange for granting the 
thot cargo’ clause and he is no more:coerced when the 





13 


employees subsequently exercise their privilege than a 
landowner is coerced when those to whom he has 
eranie’ licenses cross his land.” 
Emphasizing the impossibility of the existence of a 
“strike” or “concerted refusal” where the parties are sub- 
ject to a “hot cargo” clause that Court also pointed out 
that: ; 
“Jn the absence of prior agreement, work to be done 
by employees is determined unilaterally by the em- 
ployer; but where a collective agreement specifies the 
work to be done, that agreement defines the normal work 
of the employee and a ‘strike’ or ‘refusal’ must be a 
refusal to do that normal work. The employer obvi- 
ously cannot impose additional work on the employees 
contrary to the agreement and then charge that their 
refusal to perform it constitutes an unfair practice. We 
see no difference in this respect between tasks ex- 
empted by the agreement because they are offensive 
to health or safety, and tasks exempted because their 
performance is contrary to the interests of organized 
labor and in this case the local itself.” 
The Court concluded that it is necessary to adhere to the 
statutory language and held that there was no “forcing”, 
“requiring”, “concerted refusal in the course of their em- 
ployment”, or “strike” and consequently no violation of 
Section 8(b) (4) (A) and (B). 

The activities of the Union in this case in appealing, oral- 
ly or through use of pickets, to its members employed by 
neutral carriers to honor the terms of the employment con- 
tract under which they were operating did not and cannot 
constitute a violation of Section 8(b) (4) (A) and (B). For 
this reason the action of the Board must be set aside. 

However, apart from the application of the “hot cargo” 
clause, the Order of the Board is without support either in 
fact or in law. As will be argued in subsequent parts of 
this brief, the Board erred (A) in holding that the union 
failed to live up to its settlement agreement; (B) by going 
beyond the statutory limits in determining the scope of the 


cease and desist order, and (C) in requiring the union, in 
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addition to posting notices that it would not induce em- 
ployees of other employers to refuse to handle Clark and 
Coffey freight, also affirmatively to notify its members and 
other employees that it has “no objection” if any such per- 
sons do handle such freight. 


II. Entirely apart from the defense of “hot cargo”’, the 
Board’s Order herein must be set aside or modified 
on other grounds. 


A. The Board improperly and without support in the 
record concluded that the Settlement 
Agreements had been violated. 


| The Settlement Agreements were the result of long dis- 
cussion and compromise between Board and Union at- 
torneys. As finally agreed to, it provided for the doing of 
certain specific things by the Union, and this without con- 
stituting in any way an admission by the Union that its 
previous conduct had in any way been unlawful (J.A. 78a). 
‘The Board found in substance that the Settlement Agree- 
ments had been violated because, although admittedly all of 
the stated terms had been complied with, the Union had not 
taken certain additional affirmative steps of orally directing 
its members, following their inquiries, to handle Clark and 
Coffey freight. It is submitted that the action of the Union 
constituted full compliance with the Settlement Agreements 
whereby the Union agreed not to induce employees of neu- 
tral carriers to refuse to handle Clark and Coffey freight 
shipments. 


There is no dispute as to the facts. The notices were 
posted in the form and manner required by the Board. 
‘They were couched in statutory language (J.A. 8la, 87a) 
and together with the Settlement Agreements contained 
everything that the Board at the time the Agreements were 
‘signed considered necessary to obtain compliance and 
remedy the alleged previous violations, and nowhere in the 
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Agreements was there any provision for taking additional 
affirmative steps such as were subsequently required by 
the Board. Following the posting of the notices, the Union 
representatives received telephone calls from members who 
were employees of neutral carriers asking if they had to 
handle Clark and Coffey freight. The Union’s representa- 
tives answered such inquiries simply by stating that they 
could not discuss the matter or, where the inquiry con- 
cerned the meaning of the notice, replied that the employees 
should read the posted notice (J.A. 3a, 35a). 

It is submitted that the action of the Union officers con- 
stituted full compliance with the Settlement Agreement. 
The notices and their posting were all the Board deemed 
necessary for enforcement. If it wanted more, it could and 
should have required it; that is its function. The Union 
officials were very careful to refrain from making any 
statements contrary to the information contained in the 
notices. Although, as has been established in Part I of this 


brief, the Union officials had a right under the valid “hot 
cargo” clauses in their contracts, to encourage employees 
of neutral carriers not to handle freight of Clark and Cof- 
fey, nevertheless they did not take advantage of such 
rights, but remained silent during the period after the Set- 
tlement Agreement. 


The Board decided that although there was nothing 
wrong in the replies per se, nevertheless it would approve 
the finding of the Trial Examiner who held the “failure to 
give the inquiring employees some reasonable assurance 
that Respondent had no objection to their handling of Cof- 
fey and Clark freight . . . was tantamount to a suggestion 
of negative action by the employees .. .” (J.A. 38a). The 
Seventh Circuit Court of Appeals, in the recent case of 
NLRB v. Teamsters Local 627, 241 F. 2d 428, in no un- 
certain terms overruled the Board’s position that following 
a settlement agreement the Union must go out of its way 
to make the agreement palatable to its members. In that 
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addition to posting notices that it would not induce em- 
ployees of other employers to refuse to handle Clark and 
Coffey freight, also affirmatively to notify its members and 
other employees that it has “no objection” if any such per- 
sons do handle such freight. 


II. Entirely apart from the defense of “hot cargo”, the 
| Board’s Order herein must be set aside or modified 
on other grounds. 


A. The Board improperly and without support in the 
record concluded that the Settlement 
Agreements had been violated. 


The Settlement Agreements were the result of long dis- 
cussion and compromise between Board and Union at- 
torneys. As finally agreed to, it provided for the doing of 
certain specific things by the Union, and this without con- 
stituting in any way an admission by the Union that its 
previous conduct had in any way been unlawful (J.A. 78a). 
The Board found in substance that the Settlement Agree- 
ments had been violated because, although admittedly all of 
the stated terms had been complied with, the Union had not 
taken certain additional affirmative steps of orally directing 
its members, following their inquiries, to handle Clark and 
Coffey freight. It is submitted that the action of the Union 
constituted full compliance with the Settlement Agreements 
whereby the Union agreed not to induce employees of neu- 
tral carriers to refuse to handle Clark and Coffey freight 
shipments. 


| There is no dispute as to the facts. The notices were 
posted in the form and manner required by the Board. 
They were couched in statutory language (J.A. 81a, 87a) 
and together with the Settlement Agreements contained 
everything that the Board at the time the Agreements were 
signed considered necessary to obtain compliance and 
remedy the alleged previous violations, and nowhere in the 
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The notices and their posting were all the Board deemed 
necessary for enforcement. If it wanted more, it could and 
should have required it; that is its function. The Union 
officials were very careful to refrain from making any 
statements contrary to the information contained in the 
notices. Although, as has been established in Part I of this 


brief, the Union officials had a right under the valid “hot 
cargo” clauses in their contracts, to encourage employees 
of neutral carriers not to handle freight of Clark and Cof- 
fey, nevertheless they did not take advantage of such 
rights, but remained silent during the period after the Set- 
tlement Agreement. 


The Board decided that although there was nothing 
wrong in the replies per sé, nevertheless it would approve 
the finding of the Trial Examiner who held the “failure to 
give the inquiring employees some reasonable assurance 
that Respondent had no objection to their handling of Cof- 
fey and Clark freight . . . was tantamount to a suggestion 
of negative action by the employees...” (J.A. 38a). The 
Seventh Cireuit Court of Appeals, in the recent case of 
NLRB v. Teamsters Local 627, 241 F. 2d 428, in no un- 
certain terms overruled the Board’s position that following 
a settlement agreement the Union must go out of its way 
to make the agreement palatable to its members. In that 
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ease the Union did not remain silent but in writing ex- 
‘plained to the members that, although the Union was post- 
ing the required notices, it would continue to maintain that 
it had not violated the Act. The Union sent the following 
letter to its members: 


“Enclosed please find a letter which we agreed to send 
you as part of the settlement agreement we made with 
the National Labor Relations Board in order to avoid 
incurring further costs of litigation in the proceeding 
which Standard Oil brought against us under the Taft- 
Hartley Act. We have consistently maintained that we 
did not violate the Act and the settlement agreement 
specifically so states. All we would possibly gain by 
continuing the legal battle was to avoid sending you 
this notice. That did not seem worthwhile since the 
terms of the settlement agreement with the NLRB 
under which this notice is posted plainly reserves to 
us all the legal rights, including the right to strike and 
to picket in labor disputes with Standard Oil to which 
we are entitled under the Taft-Hartley Act.” 
As a result, the Board alleged: 
“By posting and mailing the aforesaid additional let- 
ters, respondent materially altered and qualified, in a 
manner tending to render ineffective, the notice and 
letter required to be posted and mailed by the decree.” 
‘The Court disagreed with the Board that such action is 
violative of the Settlement Agreement and held on these 
facts that: 
“Certainly there is no statement in the letter which 
directly contradicts or impinges upon the terms of the 
decree, and the Board does not so contend but it augurs 
that by implication such result was produced. We think 
the position of the Board is picayunish and supported 
neither by logic nor authority. (Citing Budd Mfg. Co. 
v. NLRB, 142 F. 2d 922.)” 
| Petitioner’s case is, of course, much stronger. The Union 
‘did not write to its members but merely remained silent. 
‘It follows that if free speech is protected, certainly an un- 
fair labor practice cannot be fashioned out of mere silence. 
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The replies of the Union did nothing to contradict or im- 
pinge upon the terms of the Settlement Agreements and the 
Board’s decision that the Agreements were not complied 
with is arbitrary being without substantial support in the 
record. As such it cannot stand. Universal Camera Corpo- 
ration v. NLRB, 340 US. 474. 


B. Section 10(c) does not authorize the Board to extend a 
cease and desist order against a umon to practices im- 
volving ‘other employers’’ m the absence of supporting 
evidence that the union had threatened such ‘‘other 
employers”’. 


The charges in this case and the evidence deal solely with 
the activities of the Union in relation to Clark and 
Coffey. The complaint does not allege unfair practices 
against any other employer. There was no showing that 
Local No. 544, the sole union respondent before the Board 
committed such practices with relation to any primary em- 
ployer other than Clark and Coffey. On the record, there- 
fore, there is no foundation in fact for the inclusion of an 
order prohibiting unfair labor practices against employers 
generally. 

Not only does the record fail to disclose substantial evi- 
dence of any unlawful conduct directed against “other em- 
ployers”, but the Trial Examiner specifically found that the 
evidence would not support such a finding (J.A. 53a). After 
summarizing some rather vague testimony relating to a 
general meeting between the Central States Drivers Coun- 
cil and non-Union carriers, at which the Petitioner was 
represented, and at which meeting the representative of 
the Central States Drivers Council stated an intention to 
organize the entire state, and after reciting certain activ- 
ities of another Local at Sioux City, Iowa, the Examiner 
stated: “After full consideration, I am of the opinion that 
the evidence is too speculative to warrant a finding that Re- 
spondent was liable for the above-described conduct. There 
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might be more basis for attributing such conduct to the 
Central States Drivers Council.” (J.A. 58a). The Central 
States Council was not made a respondent in the case or 
even named in the charges or complaint. However, in spite 
of the above finding of the Trial Examiner, which the Board 
approved (J.A. 5a), and in the absence of any evidence 
showing any unfair labor practices by the Petitioner with 
respect to other carriers, the Examiner held and the Board 
agreed that the Order should be extended to include “other 
employers” in the Omaha area. This part of the order is as 
follows: 


“(a) Engaging in, or inducing or encouraging the em- 
ployees of any employer (other than Clark Bros. 
Transfer Company (and) of Coffey’s Transfer Com- 
pany) to engage in a strike or concerted refusal in the 
course of their employment to use, manufacture, proc- 
ess, transport, or otherwise handle or work on goods, 
articles, materials, or commodities, or to perform any 
services for their respective employers, where an ob- 
ject thereof is (1) to force or require any such em- 
ployer, or any other employer or person, to cease doing 
business with Clark Bros. Transfer Company or Cof- 
fey’s Transfer Company, or any other common carrier 
by motor vehicle in the area over which Respondent 
has jurisdiction, or (2) to force or require Clark Bros. 
Transfer Company, or Coffey’s Transfer Company, or 
any other common carrier by motor vehicle in the area 
over which Respondent has jurisdiction, to recognize 
or bargain with Respondent as the collective bargain- 
ing representative of their empioyees, respectively, un- 
less and until the Respondent has been certified as the 
representative of such employees in accordance with 
the provisions of Section 9 of the National Labor Re- 
lations Act; (emphasis supplied)”. 


' The phase “or any other common carrier”, as used in the 
above Order, presumably refers to a primary employer, 
such as Clark or Coffey, with whom a direct primary dis- 
pute might exist or come to exist. Thus, although there 
was no evidence of even the possibility of a dispute between 
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the Union herein and any other employer, the Union is 
enjoined from engaging in possible secondary activities 
affecting theoretical primary employers. 

The injunctive power is not inherent in the Board but 
stems solely from the statute and is limited thereby. Sec- 
tion 10(c) supra provides in part, “If, upon the preponder- 
ence of the testimony taken, the Board shall be of the opin- 
ion that any person named in the complaint has engaged in 
or is engaging in any such unfair labor practice, then the 
Board shall state its findings of fact and shall issue and 
cause to be served on such person an Order requiring such 
person to cease and desist from such unfair labor prac- 
tice * * *.” (emphasis supplied) The above language would 
seem to make clear that the Board’s remedial powers are 
limited in scope and must be related to the specific unfair 
labor practices named in the complaint and supported by 
the findings. 

The Courts have uniformly held that the Orders of the 
Board must not be broader than the charges and the find- 
ings. Wilson v. NLRB, 123 Fed. 411 (C.A. 8); Common- 
wealth Edison v. NLRB, 135 F2d 891 (C.A. 7). In NLRB 
v. Cleveland Cliffs Iron Company, 133 F2d 295 (C.A. 6), 
the Court held that the Board had gone too far in ordering 
employers to cease and desist from discouraging member- 
ship in “any other Union” where the evidence showed that 
only the CIO was involved. The Court used this pertinent 
language: “It is undoubtedly the better view that the Order 
should not go beyond the evidence supporting the unfair 
labor practices alleged. (cases cited).” 

Furthermore, the Courts generally have disapproved the 
“blanket” type of Order issued in this case. The Board 
cannot, for example, upon finding one violation, issue an 
order to apply to all violations which might possibly be 
committed under the Act. May Department Stores Com- 
pany v. NLRB, 336 US 376-388; NLRB v. Local 369, Hod 
Carriers; 240 F2d 539, 545 (C.A.3) (1957); nor can the 
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Board, upon finding an unfair labor practice being com- 
mitted against one union or one employer, extend its order 
to cover any other employers or employees. For example, 
in NLRB v. Youngstown Mines Company, 123 F.2d 178 
(C.A.8), the Court modified such an order, saying: 


| Paragraph 1(b) of the Order is also too broad be- 
cause it covers not only the labor organizations named 
in the complaint, but it includes labor organizations 
generally, not only those in being but those not yet 
conceived.” NLRB v. Express Publishing Co., 312 US 
426, NLRB v. Tex-O-Kan F. Mills Co., CA 5, 122 Fed 

2d 433-442. 

and the Fifth Cireuit Court of Appeals in NLRB v. Dallas 

General Drivers, 228 F.2d 702, disapproved a portion of 

the Board’s Order saying: 


“However, we cannot approve that portion of the Or- 
der which seeks to prohibit the Union from entering 
into or renewing any such agreement with any em- 
ployer for we think such action does not relate to the 


particular unfair labor charges Sr here 


and therefore exceeds the power of the Board.” (Em- 
phasis supplied.) 

Recently, in Lion Oil Co. v. NLRB, 40 LRRM 2193, the 

Eighth Circuit Court of Appeals reviewed and disapproved 

this tendency of the Board to go beyond the scope of its 

power in issuing blanket orders covering matters neither 

charged nor proved: 


“We do not think that the fact that the Boarc has 
found unfair labor practices as heretofore indicated 
justifies the blanket restraining order contained in 
subparagraph (c) of paragraph 1, supra. The Supreme 
Court and the Courts of Appeals, have criticized this 
same provision under circumstances similar to those 
confronting us here. See NIRB v. Express Publishing 
Co., 1941, 312 U. S. 426, 433, 8 LRRM 415; May De- 
partment Stores Co. v. N.L.R.B. 1945, 326 U. S. 376, 
388, 17 LRRM 643; N.L.R.B. v. Gluek Brewing Co., 8 
Cir., 1944, 144 F. 2d 847, 857, 14 LRRM 912.” 

“Before such a sweeping mandate be issued, there must 
be evidence that the employer is guilty of consummate 
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disregard for other provisions in the Act or that there 
is high likelihood of future violation. We find none. 
Accordingly, subparagraph (c) of paragraph 1 of the 
Board’s order wili be stricken. In all other respects 
‘an enforcement order will be granted.” 

The Supreme Court of the United States long ago care- 
fully marked out the limits of the injunction power under 
the Act and in NLRB v. Express Publishing Co., 312 US. 
426-436, 437, laid down the rule that the order of the Board 
“must, like the injunction order of a court, state with rea- 
sonable specificity the acts which the respondent is to do or 
refrain from doing.” “It would seem equally clear”, the 
Court continued, “that the authority conferred on the Board 
to restrain the practice which it has found the employer to 
have committed is not an authority to restrain generally 
all other unlawful practices which it has neither found to 
have pursued nor persuasively to be related to the proven 
unlawful conduct.” The Court then, after pointing out 
that the Court would not enforce orders which could not 
appropriately be made in judicial proceedings, stated: 

“Having found the acts which constitute the unfair 
labor practice, the Board is free to restrain the prac- 
tice and other like or related unlawful acts. But as 
the court has held in the case of the Federal Trade 
Commission, see Federal Trade Commission v. Beech- 
nut Packing Co., supra, 257 U. S. 455, an order not 
so related should be appropriately restricted on review. 
The breadth of the order, like the injunction of a court, 
must deper.d upon the circumstances of each case, the 
purpose being to prevent violations, the threat of 
which in the future is indicated because of their simi- 
larity or relation to those unlawful acts which the 
Board has found to have been committed by the em- 
ployer in the past.” 

“This Court will strike from an injunction decree re- 
straints upon the commission of unlawful acts which 
are thus dissociated from those which a defendant has 
committed. Swift & Co. v. United States, 196 UD. S. 
325; New York, New Haven and Hartford RR Co. v. 
Interstate Commission, 200 U.S. 361, 404. 
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The Courts appear to be in agreement, with respect 
to the Taft-Hartley Act, the Interstate Commerce Act, the 
Federal Trade Commission Act, the Anti-Trust Laws, and 
other statutes where injunction powers are invoked, that 
the order cannot place a respondent at the peril of a con- 
tempt citation for activities in the indefinite future beyond 
the scope of the charges and findings. Thus the Fifth Cir- 
cuit Court of Appeals in House Transfer and Storage Com- 
pany v. U.S. 189 F.2d 349, in holding an injunction order to 
enforce the Interstate Commerce Act to be too broad, 
stated the principle: 


“Basic in the law is the principle that no decree should 
be so broad as to place the entire conduct of one’s 
business under the jeopardy of punishment by con- 
tempt for violating a general injunction. Whenever a 
carrier has been adjudged to have violated the pro- 
visions of the Interstate Commerce Act in a particular 
manner, the Court may perpetually enjoin the carrier 
from further violations of the Act by the means em- 
ployed. But the Court should not enjoin the carrier 
in general terms not to violate the Act in any particu- 
lar and thus subject the carrier to contempt proceed- 
ings if the carrier should at any time in the future 
commit some new violations unlike and unrelated to 
that with which it was originally charged. Swift and 
Co. vs U. S. 196 U. S. 375, New York, New Haven and 
Hartford RR Co. v. 1.C.C. 200 U. S. 361; N-ORB. v. 
Express Pub. Co. 312 U. S. 426; Nasif v. U. 8.5 CA 
165 F. 2 119.” 


Neither the language of the statute nor the well settled 
decisions of the Courts permit the Board to extend, as it has 


in this case, the scope of its Order to areas not covered by 
charges and the findings. Modification is required. 


C. The Board exceeded its authority under Sec. 10(c) m 
requiring petitioner to instruct its member employees 
that it had no objection to their handling Clark 
and Coffey freight. 
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The Order of the Board goes beyond the authority 
granted it under the Act and invades the protected right 
of an employee to individually decide whether or not he 
will perform work for an employer in accordance with the 
terms of his contract. 


Section 1 of the Order requires the petitioner not to en- 
gage in the activities proscribed by Section 8(b)(4)(A) 
and (B). Specifically, petitioner is ordered to cease and 
desist from inducing or encouraging employees of neutral 
carriers to refuse to handle Clark and Coffey freight where 
the object is one prohibited by the Act. 

Section 2 of the Order of the Board would further re- 
quire the petitioner to: 

“(a) Forthwith notify all its members who are em- 
poses by employers other than Clark Bros. Transfer 

ompany and Coffey’s Transfer Company, and all em- 
ployees of said employers who are represented by it, 
that it has no objection to their transporting or han- 


dling, in the course of their employment, freight 
shipped by or destined for a fa by Clark Bros. 


Transfer Company and Coffey’s Transfer Company. 
Such notice shall be in addition to that conveyed by the 

sting of the notices specified in paragraph (b), be- 
ow;” (emphasis supplied). 

Section 2(a) of the Order is without statutory authority ; 
there is no obligation on a union under Sec. 8(b) (4) (A) 
and (B) to take any affirmative action. The Board has 
made this clear in Crump, Inc. 112 NLRB 311-312n (1955) 
where the Board held that a union picketing a primary 
employer’s store premises cannot be required to advise 
employees of secondary employers who are engaged in 
construction of an addition to the store that the picket line 
is not intended to apply to them. In disagreeing with the 
Trial Examiner the Board said: 

“we do not agree with the trial examiner’s interpre- 
tation of the case of Hoosier Petroleum Company, Inc. 
106 N.L.R.B. 629, to mean that a union picketing under 
circumstances similar to those herein involved must 
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not only identify the dispute as one with the primary 
employer, but must go further and ‘advise the sec- 
ondary employees and their unions that the picket line 
is not intended to apply to them.’ For this reason, we 
do not find the failure of the respondent to so notify 
Crump’s employees and their unions.” 112 N.L.R.B. 
at 312 n 
See also Pittsburgh Plate Glass, 110 NLRB No. 84. 

It is obvious that the Board’s objective was to effect a 
positive result whereby the employees of the neutral car- 
riers would be required to handle the freight of Clark and 
Coffey; at least the history of the proceedings would so 
indicate. The trial examiner, upon the urging of the Gen- 
eral Counsel (J.A. 54a), in his recommended order (J.A. 
57a) required the petitioner not only to advise employees 
they had no objection to their handling Clark and Coffey 
freight but also to “request said members and employees to 
cease refusing to transport or handle such freight.” 


' The Board, realizing it had no authority to directly re- 
quire the employees to handle such freight, modified the 
trial examiner’s recommendation but left in the “we have 
no objection” provision. Hence, although modifying the 
language, it is clear that the Board intended not only to 
enjoin acts of inducement and encouragement, which they 
may properly do, but in addition to require the Union to 
urge its members by indirect means to actually handle the 
“hot cargo”, which of course the Board may not do. 


' The Act is not concerned with whether secondary car- 
riers or their employees handle freight of primary carriers. 
This is not among the policies of the Act, which is to be 
effectuated through affirmative action under Sec. 10(c). The 
Act in Sec. 8(b) (4) is concerned only with prohibiting labor 
organizations from inducing and encouraging employees 
not to handle struck freight. This is as far as the Act goes, 
and prohibiting such proscribed action is as far as the 
Board may go. If employers or their employees, for what- 





25 


ever reason other than upon inducement by the Union, re- 
fuse to handle freight of other carriers, there is nothing in 
this Act which prohibits such conduct. The District Court 
for the Southern District of California recognized this in 
the LeBaron vs. Food Processors Union, 32 LRRM 2284, 
where in granting an injunction against the union the 
Court included the following proviso preserving the em- 
ployees’ right of independent action: 


“Nothing in this Order and Injunction shall be con- 
strued to prohibit any member of said Local Unions 
from refusing to handle or process goods manufac- 
tured or processed by Spencer Food Co., if such re- 
fusal is not the result of any orders, directions or 
instructions, direct or implied, of said Local Union, 
respondents herein, but is the good faith, individual 
choice of such member in upholding his Union princi- 
ples and beliefs.” 


Furthermore, the ‘‘we have no objection’? provision, 


being such as would be to encourage the handling of Clark 
and Coffey freight by the employees of neutral carriers, 
is an interference with their rights and duties under their 
contracts and to the extent that it might cause them to per- 
form work against their will, is in direct conflict with Sec- 
tion 502 of the Act which provides, in part: 


“Nothing in this Act shall be construed to require an 
individual to render labor or service without his con- 
sent, 


Nor is the Act concerned with the “mental attitude” of 
labor organizations with respect to the handling of “struck 
freight” by its members. The Union may very well be de- 
lighted if secondary employers and their employees, for 
reasons of their own, refuse to handle “hot cargo”. It is 
absurd as well as unauthorized for the Board to require the 
Union to tell its members “we have no objection.” The Act 
does not prohibit a state of mind, it merely prohibits taking 
action to induce or encourage and an order of the Board 
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that would go farther is invalid. The Board has recognized 
that the “refusal,” to constitute a violation of Section 8(b) 
(4), must be as a result of some form of positive action 
taken by the labor organization and that the mere exist- 
ence of a provision in a union’s by-laws, or the mere exist- 
ence of an unfair list do not standing alone constitute 
inducement or encouragement within the meaning of the 
Act. Glazers Union Local No. 27, 99 NLRB, 1391, 1396; 
The Grauman Co., 87 NLRB 755, 758-759. 


| Consequently because Section 2(a) of the Board’s Order 
is not authorized by Section 10(c) and is otherwise in con- 
flict with other provisions of the statute, it is required that 
the Order be modified by the deletion of that section. 


CONCLUSION 


| For the reasons stated it is respectfully submitted that 
the Order of the Board herein be set aside and that the 


Board’s petition for enforcement of its Order be denied. 


Herseet S. ToHatcHer, 
Dowatp M. Mourrna, 
1009 Tower Building, 
Washington 5, D. C. 


Davin PREVIANT, 
511 Warner Building, 
Milwaukee 3, Wisconsin. 


Davi D. WEINBERG, 
600 Keeline Building, 
Omaha 2, Nebraska. 
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‘Ginited 5 Souris Court of Spent 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13713 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHaur- 
‘FEURS, WAREHOUSEMEN & HEtprers OF AMERICA, GEN- 
ERAL DRIVERS AND Hevrers, Locat No. 554, AIL C10, 
PETITIONER 

v. 


Nartronat Lazor RELATIONS BoaRD, RESPONDENT 


OW PETITION TO REVIEW AND SET ASIDE, AND ON REQUEST FOR 
ENFORCEMENT OF AN ORDER OF THE OE LABOR 
RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
the International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America, Gen- 
eral Drivers and Helpers, Local 554, AFL-CIO, to 
review and set aside an order of the National Labor 
Relations Board issued against it on December 26, 
1956, following the usual proceedings under Section 
10 (c) of the National Labor Relations Act, as 
amended. (61 Stat. 136, 29 U.S. C., Sec. 151, et seq.). 
‘The Board has filed a ecross-petition, requesting en- 
forcement of its order. The Board’s Decision and 

(1) 
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Order (J. A. 1a-10a, 1la—60a)* are reported at 116 
N.L. B.B. 1891. This Court has jurisdiction of the 
proceedings under Section 10 (e) and (f) of the Act.. 


: L The Board’s findings of. fact 

‘The Board found that petitioner, in violation of 
Section 8 (b) (4) (A) ahd CB) of the Act, induced 
and encouraged employees of various secondary em- 
ployers to engage in a strike and other concerted re- 
fusals to transport or handle freight shipped, or 
destined for shipment, by Clark Bros. Transfer Com- 
pany and Coffey’s Transfer Company, with whom 
petitioner had primary labor disputes.” The under- 
lying facts as found by the Board, and shown by the 
evidence, may be summarized. as follows: 


A. Petitioner’s conduct prior to December 8, 1955 
1. The Union requests that rk and Coffey recognize and bargain with 
it; each refuses, whereupon the Union calls a strike and pickets the 
premises of the companies 
- Petitioner has never been certified by the Board 
as the collective bargaining representative of the em- 


243. A” refers to those portions of the record printed as 3 
joint appendix to the briefs. Unless otherwise specified, refer- 
ences ate solely to the findings in the Board’s Decision and 
Order and the Trial Examiner’s Intermediate Report, it having 
been stipulated that such findings are supported by substantial 
évidence (J. A. 932). 

* Coffey’s Transfer is a motor vehicle common carrier of in- 
terstate and. intrastate shipments, having its principal terminal 
at Alma, Nebraska, and branch terminals at Lincoln and 
Omalia, Nebraska (J. A. 18a-14a). Clark Bros. is a motor 
yohicle common carrier of interstate and intrastate shipments, 
‘having. its principal terminal at Norfolk, Nebraska, and & 
branch tarminal at Omaha, Nebraska (J. A. 142). No jurisdic- 
tional ‘issue is presented. Prone 
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ployees of either Clark or Coffey. During the last 
week of August 1955, petitioner requested that Clark 
and Coffey recognize and bargain with it as the repre- 
sentative of the employees of each company: Clark 
and Coffey declined, whereupon petitioner struck and 
established picket lines at Clark’s Omaha terminal on. 
or about September 14, 1955, and at Coffey’s Omaha 
terminal on or about September 20, 1955 (J. A. 10a- 
16a). 


2. re 


Thereafter, from the middle of September to the mid- 
dle of November, 1955, petitioner extended the picket- 
ing to the premises of various secondary carriers with 
whom Clark and Coffey interlined freight and to the 
premises of customers of Clark and Coffey, whenever 
the latter’s trucks attempted to pick up or deliver 
freight (J. A. 17a). Such picketing was earried on 
principally by Gerkin, Jensa, and Hendley, striking 
employees of Clark and Coffey, and by Courtney, Faris, 
and Alexander, supervised in some instances by Baker, 
all representatives of the Central States Drivers 
Council (J. A. 17a). The latter organization nego- 
tiates contracts for locals of the Teamsters and its 
representatives had been sent into the Omaha area to 
help the organizational program of petitioner Local 
554 (J. A. 18a-20a). The secondary employers 
picketed were C. A. Swanson and Sons; Omaha Coid 
Storage; Wilson Packing Co.; Swift & Co.; Santa Fe 
Transportation Company ; Des Moines eS 
Company; and Beacons Van & Storage Co. (J. A. 
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The practice, in general, was for one or two pickets 
in a ear to follow a Clark or Coffey truck to the ter- 
minal of the secondary employer and to picket it in 
the area where the truck parked. When the Clark 
or Coffey truck left, the pickets followed it to its next 
destination and repeated the procedure (J. A. 17a). 
The picket sign, like that employed at the Clark and 
Coffey premises, stated that Clark (or Coffey) was 
not conforming to union working conditions. and 
wages, set forth the name of petitioner, and added, in 
smaller letters, ‘‘this applies to Coffey (or Clark) 
only” (J. A. 18a). 

While the picketing was ordinarily confined to the 
‘area where a Clark or Coffey truck was parked, at one 
‘of the Swanson docks the picket covered an area 
which included a Swanson truck and the truck of a 
neutral carrier (J. A. 18a). And, on another 


oceasion, when Swanson employees were helping to 
unload a picketed Coffey truck, Union agent Baker 
appeared and told the employees to “stop unloading 
the truck,” whereupon the unloading stopped (J. A. 
18a, 26a). 


| 3 The Union also expressly requests employees of carriers and other 
employers to refuse to transport or handle Clark or Coffey freight 


Tn addition to the aforementioned secondary picket- 
ing, petitioner’s agents orally appealed to and directed 
‘gecondary employees not to handle Clark or Coffey 

freight. ‘These employees were all represented by 
- petitioner, jointly with the Central States Drivers 
Council, and the collective bargaining contract be- 
tween their employers and the Union contained a 
clause providing that the employees may refuse to 
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handle goods “‘from or to any firm or truck which 
is engaged or involved in any controversy with this or 
any other union” (J. A. 20a-21a, 89a). : 

Thus, in October, 1955, Delbert Clark, Omaha ter- 
minal manager of Clark, went to the dock of Inde- 
pendent Truckers, Inc. to pick up some transformers. 
Upon being tendered the Clark freight bills, Schoen- 
hals, a dock worker and a member of petitioner, tele- 
phoned Albert S. Parker, secretary-treasurer of peti- 
tioner, and told him that Clark was there to pick up 
the transformers. He then asked if Clark was on 
strike and what he should do about it. Parker in- 
formed Schoenhals that petitioner was picketing and 
striking Clark, referred him to the “‘hot cargo” clause 
of petitioner’s contract with the Company, and told 
him that he knew what his rights were. Schoenhals 
then refused to give Clark the freight, and told him to 
read the contract and to return the bills to the office 
(J. A. 20a-21a). 

Similarly, in the latter part of September or early 
October, Glen Coffey, Omaha terminal manager of 
Coffey, attempted to deliver freight at the Iowa- 
Nebraska Transportation Company terminal. When 
he tendered his freight bills to Jim Frum, a dock 
worker and a member of petitioner, Frum said he 
would first have to check and would call Parker. 
Frum dialed a number, asked for Parker, and then, 
after stating that Coffey was there with freight, asked 
whether he should handle it. After a pause he said, 
‘“‘What do I do if they don’t have a letter?’ After 
another pause, Frum said, ‘‘Okay,’’ and hung up the 
phone. He then refused to accept the Coffey ship- 











ment stating as the reason, ‘‘If this is hot goods, I 
will get myself into trouble and I am not going to 
take a chance on this being hot goods” (J. A. 21la- 
22a). 

| During this same period, Malcolm Foley, a dock 
worker at Bos Truck lines, also refused to accept a 
Coffey shipment after telephoning the union hall. 
Foley first asked for Parker, and then for Thiessen, 
petitioner’s secretary. He then asked Thiessen about 
the status of Coffey and whether its freight could 
be handled. After a pause, Foley stated that he was 
just a union man and that all he wanted to know was 
“What do I do? Do I, or don’t 1?” A further 
pause, and then Foley reached into a cubbyhole, 
pulled out a booklet and looked at a certain section. 
He then said “Okay,” and hung up. Refusing the 
shipment, Foley pointed out to Glen Coffey that he 
was relying on the “‘hot cargo”’ clause contained in the 
contract with petitioner (J. A. 24a).* 


4. Fear of Union discipline further prompted the carriers’ employees to 
refuse to handle Coffey and Clark freight 


The carriers’ employes were further prompted not 
to handle Coffey and Clark freight by the fear that 
they would lose their union eards or be subjected to 
fines.‘ Thus, at Merchants Motor Freight, Inc., 
“Pop” Tingle, a dock worker and member of pe- 
titioner, refused to accept Coffey freight, stating, ey 

’Qther instances where Union agents directed secondary 
employees not to handle Coffey or Clark freight are detailed 
at J. A. 25a-26a. : 

«On the few occasions where secondary employees had handled 


‘such freight, Union agents took pictures of the action (J. A. 
26a-272.). 





7 


can’t take it; I don’t have 25 bucks.’’ When asked 
whether the Union had told him not to handle Clark 
or Coffey freight, he replied, ‘‘You know damn well 
they have, goodbye.’’ Other Merchants employees 
were standing around at the time (J. A. 27a=28a). 
On another occasion at Merchants, a dock employee 
had started to unload Clark freight when Tingle spoke 
to him; the employee stopped, said, ‘“Thanks, Pop, 
that probably saved my eard,’’ and then walked away. 
Clark asked Tingle to accept the freight, but the lat- 
ter refused stating, ‘‘No; I haven’t got 25 bucks”’ 
(J. A. 28a). 

While unloading freight at Des Moines T¥ansporta- 
tion Company, a Coffey driver was approached by two 
Des Moines drivers and one of them stated, ‘‘Don’t 
unload your freight, we can’t handle it for you.’’ 
When asked to explain, he stated, ‘‘Due to your trou- 
ble, we can only handle government bills of lading.’’ 
Edward L. Smith, another Des Moines driver known 
as ‘“‘Smitty” and a member of petitioner, approached 
and said “If we handle your freight, we would have 
our cards pulled” (J. A. 28a). 

At the Santa Fe dock, where Glen Coffey had gone 
to pick up freight, the Coffey driver asked three 
Santa Fe employees whether they had freight for him. 
They replied, ‘‘Nothing today.’’ Coffey went into the 
office, and, after signing the freight bills, was in- 
structed by terminal manager Thomas to follow him 
to the dock. Thomas gave the bills, in succession, to 
three employees (Jordan, Greisinger, and Wilmoth), 
and asked each of them to check out the freight. As 
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each refused, Thomas asked the reason. Jordan 
stated, ‘‘They are on strike.’ Greisinger said, ““The 
Union is trying to organize Coffey Transfer.”” Wil- 
moth stated, ‘‘I don’t want to get in trouble with the 
Union” (J. A. 29a). Delbert Clark of Clark Bros. 
met with a similar experience at the Santa Fe dock 
where he tried to pick up freight. Again terminal 
manager Thomas suecessively asked three employees 
to check the freight, and again each refused, stating 
in turn, “I don’t have to work with a scab”; ‘‘No, I 
won't handle it’; and “JT ean’t spend $25 for the 
Union” (J. A. 29a). 


B. The settlement agreements of December 8, 1955 
Coffey and Clark filed charges with the Board al- 
leging that the aforementioned secondary activities of 
petitioner violated Section 8 (b) (4) (A) and (B) of 


the Act. On December 8, 1990, petitioner executed 
settlement agreements, approved by the Board’s Re- 
gional Director, requiring notices to be posted for 60 
consecutive days in petitioner’s offices and at the 
premises of the secondary employers. The notices 
recited in the statutory language that petitioner would 
not engage in conduct violative of Section 8 (b) (4) 
(A) and (B) of the Act. The settlement agreements 
also required petitioner to comply with all the terms 
and provisions of the notices and provided for with- 
drawal of the charges when the Board’s Regional 
Director became satisfied that the provisions of the 
agreement had been complied with (J. A. 34a, Tva- 
88a). Petitioner posted the required notices, but 
shortly thereafter engaged in the conduct hereinafter 
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described. This action prompted the Regional Direc- 

tor to vacate the settlement agreements, and to issue a 

complaint with respect to all of the Union’s illegal ac- 

tivity, that preceding the settlement agreements as 

well as that subsequent thereto (J. A. 34a, 6la—6da). 

C. Petitioner's conduct subsequent to, and in breach of, the settlement 
agreements of December 8, 1955 


1. The employees call the Union for advice on whether to. handle Clark 
or Coffey freight : 


Shortly after the notices were posted at the docks 
of the secondary employers, their employees began 
calling the union hall to inquire what the notices 
meant and whether they should handle Clark or Cof- 
fey freight. Parker received about “half a dozen or 
so” such calls and talked to “a lot of the employees”’ 
(J. A. 35a). Secretary Thiessen received about 8 or 
10 such calls in which “their main questions were ‘do 
we have to handle Coffey or Clark freight’ ” («bid.). 
Parker and Thiessen answered all such inquiries by 
saying they could not discuss the matter, or, in cases 
where the inquiry concerned the meaning of the 
notice, that the employee should read the posted no- 
tice himself (tb1d.). 

After receiving this kind of reply, the employees 
generally refused to accept or handle Clark or Coffey 
freight and the prior boycott was resumed. Thus, 
when in February 1956, Clark attempted to deliver 
freight to Haechel’s Transfer, Des Moines Transpor- 
tation Co., Iowa-Nebraska, Merchants, Red Ball, Dar- 
ling Transfer Co., ITI, Bos Truck Lines, and Watson, 
the employees refused to accept the freight (J. A. 
35a-36a). Coffey had the same experience with re- 
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spect to its freight (J. A. 36a). As a result, while 
the volume of freight interlined by Clark and Coffey 
had increased perceptibly after petitioner’s posting of 
the notices, it again faded to virtual insignificance (J. 
A. 35a). 


2. The Union inetigates a strike by a sister local to force a secondary 
carrier to cease interlining freight with Clark 


‘Darling Transfer Company operates from Kansas 
City, Missouri, its southernmost terminal, north to 
Omaha, Nebraska. Petitioner, jointly with the Cen- 
iral States Drivers Council of the Teamsters, is the 
collective bargaining representative of drivers and 
dock workers at the Omaha Terminal, and Local 41 
of the Teamsters, jointly with the Council, represents. 
the drivers and dock workers at the Kansas City ter- 
minal (J. A. 40a). 

At about 10:30 a. m. on January 27, 1956, Clark 
employees were transferring a load of Clorox from 
a Darling truck to a Clark truck at Darling’s Omaha 
terminal. The operation, which took about an hour 
> an hour and a half, was observed by Leslie Mor- 
gansen, petitioner’s vice-president, who was watching 
from his car nearby (J. A. 40a). That afternoon, at 
2:30 p. m., Clouse, assistant business representative 
of Teamsters Local 41 and in charge of administering 
the contract at the Kansas City Darling terminal, 
Kappelman, vice-president of Local 41, and Clevin- 
ger, also an assistant business representative of Local 
41, went to the Kansas City Darling terminal (J. A. 
AQa-41a). Meeting some Darling employees on the 
dock, Clouse told them that “We are calling you boys 





11 


out,” and that they were to take a vacation. When 
asked why, one of the men with Clouse said “There 
was a telephone call from Omaha,”’ “there was 
trouble in Omaha’’. Shortly thereafter, the em- 
ployees punched out and left the terminal (J. A. 41a). 

Clouse and Kappelman proceeded further up the 
dock where they met Weaver, Darling’s terminal. 
manager, and Dorsey, the dock foreman. Clouse 
told Weaver, “I have got bad news for you * * * I 
am going to have to close you up” (J. A. 41a). Al 
though asked several times for a reason by Weaver, 
Clouse would not state one, and advised him to call his 
general office. Kappelman, however, said “it was 
due to trouble on the north end,’’ that the trouble was 
‘‘interlining with nonunion carriers,’’ and that it was 
‘‘nothing down here at this end. You are all right 
here” (J. A. 41a). Clouse told Dorsey to call the 
trucks in from the street and to tell the men to punch 
out. As the trucks came in, the men punched out and 
left the terminal (7bid.). 

On the following evening (January 28), Dorsey, 
while visiting at Weaver’s home, received a telephone 
eall from Roy Williams, president of Local 41, 
wherein Williams told Dorsey to ‘‘resume your op- 
erations.”” On Monday, January 30, the next work- 
day, the Darling Kansas City terminal was accord- 
ingly reopened (J. A. 41a). Thereafter, however, 
the interlining of freight with Clark at Darling’s 
Omaha terminal, which had become substantial in vol- 
ume since the settlement agreement, completely 
stopped (7b1d.). 
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Il. The Board’s conclusions and order 


‘The Board concluded that petitioner, by instigating 
the strike at Darling’s Kansas City terminal and by 
giving equivocal answers to its members when they 
asked whether they should resume handling Clark and 
Coffey freight, induced and encouraged secondary 
employees to refuse to handle goods for the objects 
prohibited by Section 8 (b) (4) (A) and (B) of the 
Act, i. e., for the purposes of forcing a cessation of 
business relations with Coffey and Clark, and of 
forcing Coffey and Clark to recognize the Union, 
though it had not been certified by the Board, as the 
representative of their employees. Since the Union, 
in its settlement agreements of December 8, 1955, had 
agreed to cease and desist from engaging in conduct 
violative of this Section, the Board further concluded 
that this illegal conduct constituted a breach of the 
settlement agreements, thereby empowering the Board 
also to evaluate the Union’s secondary activity prior 
to the settlement agreement. The Board held that 
this activity was likewise violative of Section 8 (b) 
(4) (A) and (B) of the Act (J. A. 2a-3a, 30a—34a, 
39a-40a, 46a-47a, 49a-50a). 

- The Board’s order (J. A. 6a-8a) requires petitioner 
to cease and desist from engaging in the unfair labor 
practices found, as to Clark and Coffey or “‘any other 
common carrier by motor vehicle in the area over 
which [petitioner] has jurisdiction” (J. A. 6a). Af- 
firmatively, the Board’s order requires petitioner to 
notify all members and employees represented by it 
(other than those employed by Clark and Coffey) that 
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it has no objection to their handling Clark and Coffey 
freight, and to post appropriate notices (J. A. Ta). 


SUMMARY OF ARGUMENT 
I 


Petitioner does not deny, and the evidence shows, 
that, prior to entering into the settlement agreements 
of December 8, 1955, it induced and encouraged its 
members employed by carriers and other employers 
to cease handling Coffey and Clark freight, for the 
objects proscribed by Section 8 (b) (4) (A) and (B) 
of the Act. Similarly, the evidence shows, and peti- 
tioner does not deny that, subsequent to the settle- 
ment agreements, it induced a strike at Darling’s 
Kansas City terminal for the same objects. 

Petitioner’s principal defense is that this induce- 
ment of secondary employees was removed from the 
otherwise applicable ban of Section 8 (b) (4) (A) 
and (B) because the employees’ employers had, by 
virtue of the “hot cargo’’ clause in their contract with 
the Union, consented to the boycott. The Board is of 
the view that a hot cargo clause does not provide a 
valid defense to a Section 8 (b) (4) (A) or (B) vio- 
lation. However, this Court, in General Drivers 
Local No. 886 v. N. L. R. B., No. 13394, decided May 
9, 1957, has held to the contrary. The issue is now 
pending before the Supreme Court on the Board’s 
petition for certiorari in No. 13394, and in other cases. 

In these circumstances, we submit that it would be 
appropriate for this Court to defer the instant case 
until after the Supreme Court has disposed of the 
eases before it presenting the hot cargo question. 
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However, should this Court decide not to defer the 
instant case, we respectfully urge it to reconsider its 
decision in No. 13,394, and hold that a hot cargo 

clause is not a defense under Section 8 (b) (4) (A) 
and (B) of the Act. 

‘We believe that the holding in No. 13,394 rests on 
the erroneous premise that this Section was enacted 
only for the immediate benefit of the secondary em- 
ployer whose employees have been induced by the 
union not to handle or work on the goods of another. 
This premise is negated by the legislative history of 
the Section and the language used to define the objects 
proscribed thereby, both of which demonstrate that 
the provision was enacted also for the protection of 
other employers and persons affected by a secondary 
boycott, including the public generally. To hold, as 
did this Court, that the applicability of the Section 
turns on whether the particular employer whose em- 
ployees were induced had a hot cargo agreement with 
the union, results in obliterating the other interests 
sought to be protected by Section 8 (b) (4) (A) and 
(B), without the consent of the persons affected. 


i 


Petitioner’s other objections to enforcement of the 
Board’s order are without merit: 

A. In the circumstances of this case, the Board was 
fully warranted in concluding that the equivocal 
answers given by petitioner to its members, when they 
inquired as to the meaning of the settlement agree- 
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ment notices, constituted inducement and encourage- 
ment within the meaning of Section 8-(b) (4) (A) 
and (B) of the Act. Realistically viewed against the 
background of petitioner’s prior conduct, the answers 
given by petitioner’s officials were, in practical effect, 
a direction to the employees to continue to. refuse to 
handle Coffey and Clark freight, and the employees 
so interpreted the union’s replies. 

B. The provision of the Board order, requiring 
petitioner to cease and desist from boycotting, not 
only Coffey and Clark, but any other employer under 
the Union’s jurisdiction, is likewise warranted. in the 
circumstances presented. The record shows that pe- 
titioner was party to an organizing campaign cover- 
ing all of the unorganized earriers in the State of 
Nebraska, including the Omaha area, and accordingly 
the Board could reasonably anticipate that petitioner. 
unless enjoined, would extend its boycott activities to 
other common carriers within its jurisdiction. 

C. Similarly, in the light of petitioner’s equivocal 
answers to the employees’ inquiries eoncerning the 
cease and desist notices posted pursuant to the settle- 
ment agreements, the Board properly concluded that 
some affirmative action by petitioner was required to 
dissipate the effects of its unfair labor practices. The 
provision of the Board’s order requiring petitioner to 
advise its members and employees represented by it 
that it has no objection to their handling Coffey and 
Clark freight is a reasonable means of achieving this 
remedial purpose. : . 








16 
ARGUMENT 
Introduction 
Section 8 (b) (4) (A) and (B) of the Act, in 
relevant part, makes it an unfair labor practice for a 
labor organization or its agents: 


to engage in, or to induce or encourage the 
employees of any employer to engage in, a 
strike or concerted refusal in the course of their 
employment to * * * transport or otherwise 
handle or work on any goods * * * or to per- 
form any services, where an object thereof is: 

(A) forcing or requiring * * * any . em- 
ployer or other person ** * to cease doimg 
business with any other person; 

(B) forcing or requiring any other employer 
to recognize or bargain with a labor organiza- 
tion as the representative of his employees 
unless such labor organization has been certi- 


fied as the representative of such employees 
under the provisions of section 9. 


Petitioner does not deny, and the evidence in the 
Statement clearly shows (pp. 2-8, supra) that, 
prior to entering into the settlement agreements of De- 
-eember 8, 1955, it induced and encouraged its members 
employed -by carriers and other employers to cease 

handling Clark and Coffey freight, for the objects 

proscribed by the foregoing Section. Similarly, the 
evidence shows (pp. 10-11, supra), and petitioner 
does not deny that, subsequent to the settlement 
"agreements, it induced a strike at Darling’s Kansas 
- City terminal for the same objects. In these circum- 
- stances, settled principles (See The Wallace Corp. v. 
N. L. R. B., 323 U. S. 248, 254) warranted the 
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Board in disregarding the settlement agreements and 
in evaluating petitioner’s entire course of conduct, 
both prior and subsequent to December 8, 1955.’ 

Petitioner’s principal defense (Br. p. 9-13) is that 
this inducement of secondary employees was removed 
from the otherwise applicable ban of Section 8 (b) 
(4) (A) and (B) because the employees’ employers 
had, by virtue of the “hot cargo” clause in their 
contract with the Union, consented to the boycott. 
In addition, petitioner contends that, even apart from 
the effect of the hot cargo clause, the Union’s re- 
sponses to inquiries from its members concerning the 
meaning of the notices posted pursuant to the settle- 
ment agreements did not constitute a violation of this 
Section (Br. 14-17), and that certain provisions of 
the Board’s order exceed its authority under the Act 
(Br. 17-26). 

The Board is of the view that a hot cargo clause 
does not provide a valid defense to a Section 8 (b) 
(4) (A) or (B) violation.© However, this Court, in 

5 In contending that the Board improperly concluded that the 
settlement agreements had been violated (Br. 14-17) petitioner 
overlooks the Darling strike. That is, even assuming, as peti- 
tioner contends, that the Board erred in finding that the 
Union’s evasive replies constituted a breach of the agreements, 
its action in instigating the Darling strike would itself furnish 
a sufficient basis for going behind the settlement agreements. 

* Local 1976, United Brotherhood of Carpenters (Sand Door 
and Plywood Co.), 113 N. L. R. B. 1210; General Drivers Local 
No. 886 (American Iron & Machine Works Co.), 115 
N. L. R. B. 800. 

Although petitioner did not urge the hot cargo clause as 
a defense before the Trial Examiner, the Examiner noted, re- 


lying on the Board’s Sand Door decision, that such clause 
would not in any event constitute a defense (J. A. 50a, n. 32). 
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General Drivers Local No. 886 v. N. L. BR. B., No. 
13,394, decided May 9, 1957, has held to the contrary. 
The Board has petitioned the Supreme Court for cer- 
tiorari to review this decision (No. 273, October 
Term, 1957), and the hot cargo question is also before 
that Court on the union’s petition (No. 127) to re- 
view N. L. R. B. v. Local 1976, United Brotherhood 
of Carpenters, 241 F. 2d 147, wherein the Ninth Cir- 
euit accepted the Board’s view.’ In these circum- 
stances, we submit that it would be appropriate for 
this Court to defer the instant case until after the 
Supreme Court has acted on the pending petitions for 
eertiorari, and, should they be granted, until after it 
has decided the hot cargo issue. This course would 
‘conserve the time of this Court, and spare it the ne- 
-cessity of taking a further stand on a substantial 
question until after it has received definitive guidance 
from the Supreme Court. At the same time, such 
postponement would not appear to prejudice peti- 
tioner’s rights.° 
Moreover, the Board in affect applied this decision here when 
it denied petitioner’s request for reconsideration, which asserted 
that there was a hot cargo clause which provided a complete 
| defense for the Union’s action (J. A. 7la-73a), on the ground 
that “nothing has been presented that was not previously con- 
sidered by the Board” (J. A. 75a-76a). 

™The Board has acquiesced in the union’s petition in No. 
| 127. Subsequent to these decisions, the Second Circuit has in- 
| dicated its agreement with this Court on the question, Mik 
Drivers Union v. N. L. R. B., 40 L. R. R. M. 2279, June 19, 
1957; the Board has recently filed a petition for certiorari to 
review this decision (No. 412, October Term, 1957). 

®The Board order herein is not self-enforcing, and thus it 
' imposes no legal restraint upon petitioner while the instant 
| proceeding is pending. Nor would an immediate decision by 
- this Court necessarily clarify petitioner’s “contract rights,” for, 
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However, should the Court decide not to defer the 
instant case, we submit that the Board order herein 
should be. enforced. For the reasons set forth here- 
after, we respectfully urge the Court to reconsider 
its decision in No. 13394, and hold that a hot cargo 
elause is not a defense under Section 8 (b) (4) (A) 
and (B) of the Act. Moreover, we shall show that 
petitioner’s other defenses to enforcement of the 
Board order are without merit. 


I 


The hot cargo clause in the secondary employers’ contract 
with petitioner did not privilege the inducement of their 
employees not to handle Coffey or Clark freight 
The holding of this Court in General Drivers Local 

No. 886 v. N. L. R. B., No. 13394, that a hot cargo 

clause privileges inducement which would. otherwise 

be proscribed by the secondary boycott provisions of 
the Act, appears to rest on the premise that these 
provisions were enacted only for the immediate ben- 
efit of the secondary employer whose employees have 
been induced by the union not to handle or work on 
the goods or commodities of another employer (see 
slip op. pp. 6-7). That is, in the Court’s view the 
basie purpose of these provisions is to protect such 
secondary employer against being coerced, through 
work stoppages of his employees, to engage in a boy- 
eott; there can be no coercion of that employer where 


were this Court to adhere to its earlier decision and hold that 
the hot cargo clause affords a defense, the Board would, in all 
probability, seek Supreme Court review; thus the instant case, 
instead of pending in this Court, would be in a similar state 
in the Supreme Court. 
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he has agreed to a hot goods clause for the clause in 
effect constitutes advance consent to the boycott. 
‘We believe, however, that the legislative history of 
the Act shows that Section 8 (b) (4) (A) and (B) 
was enacted also for the protection of other employers 
and persons affected by a secondary boycott, including 
the public generally.” And this is confirmed by the 
language used to define the objects proscribed by the 
Section. Thus, the illegal object specified in subsec- 
tion (A) is “forcing or requiring * * * any employer 
or other person” to cease doing business with an- 
other.” [Emphasis added.] This language compre- 
hends not only the employer whose employees may be 
induced by the union, but other employers and persons 
who use or handle the ‘‘hot goods” and have not con- 
sented to the boycott, e. g., the ultimate consignees of 
the Coffey or Clark freight. Accordingly, even if, 
as this Court assumed in No. 13394, union enforce- 
ment of a hot cargo clause does not “force or require” 
the employer who has agreed to the clause, there is 
a “forcing or requiring”, within the meaning of sub- 
section (A), insofar as the other persons who use or 
handle the hot goods and have not acquiesced in the 
refusal are compelled to discontinue handling or using 
them. Similarly, subsection (B) defines the illegal 
- ®See Leg. Hist. of the Labor-Management Relations Act, 
1947 (Gov't Print. Off, 1948), pp. 414, 583, 1107-1108, 1854, 
1875; WV. L. BR. B. v. Local 1976, United Brotherhood of Car- 
penters, 241 F. 2d 147, 155 (C. A. 9); WV. LZ. R. B. v. Local 11, 
United Brotherhood of Carpenters, 242 F. 2d 932, 936 (C. A. 
6); Di Giorgio Fruit Corp. v. N. L. R. B., 89 U. S. App. 
D. C. 155, 191 F. 2d 642, 644-645 (C. A. D. C.), certiorari 


denied, 342 U. S. 869. See also, the Board’s Brief in No. 13394, 
pp- 17-20. 
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object as “forcing or requiring any other employer to 
recognize or bargain with a labor organization” unless 
such labor organization has been certified by the 
Board. [Emphasis added.] The “any other em- 
ployer’’ obviously refers to the employer with whom 
the union has its primary dispute (here Coffey and 
Clark), and secondary pressure is exerted on him to 
grant recognition when the employees of employers 
doing business with him refuse to handle his goods, 
irrespective of whether their own employer has con- 
sented to the refusal. 

In these circumstances, the applicability of Section 
8 (b) (4) (A) and (B) should not turn on whether 
the particular employer whose employees were in- 
duced had a hot cargo agreement with the union. For 
to hold that it does, as did this Court, results in 
obliterating the other interests sought to be safe- 
guarded by the Section, without the consent of the 
persons affected. 

Nor is a different conclusion required by the fact 
that Section 8 (b) (4) (A) and (B) prohibits attain- 
ing the objects defined therein only by these two types 
of union inducement—inducing employees to ‘‘strike,’’ 
or to engage in a ‘‘concerted refusal in the course of 
their employment’ to handle goods. In the light of 
the broad purpose of the Section shown above, the 
terms “‘strike’’ and “concerted refusal’? may reason- 
ably be construed to cover any union-induced em- 
ployee refusal to work, irrespective of the prior 
acquiescence of the employer. Moreover, the phrase 
‘tin the course of employment” is not properly to be 
interpreted as a reference to the work tasks which the 
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employer has hired his employees to perform since, 
if so used, the parties could give legality to many acts 
forbidden by the statute by the device of fixing the 
scope of employment (see Judge Prettyman’s dissent 
in No. 13394, slip op., p. 11). 

Finally, we do not believe that the foregoing is 
impaired by the circumstance, relied on by the Court 
in No. 13394 (slip op., pp. 6-7, 12), that, to preclude 
the union from inducing employees to abide by the hot 
cargo clause, would greatly depreciate its value, which 
the union presumably “‘paid for”’ in terms of conces- 
sions to the employer at the bargaining table. Assum- 
ing the correctness of the Board’s view that Congress, 
in Section 8 (b) (4) (A) and (B), banned union induce- 
ment of secondary employees irrespective of whether 
it was pursuant to a hot cargo clause, the union, when 
it bargained for the clause, must be presumed to have 
done so with the knowledge that it could not be en- 
forced through the employees. The fact that the 
union may have ‘‘paid’’ more for the clause than it is 
worth hardly affords a justification for permitting the 
‘union to enforce the clause in a manner which impairs 
the purposes and operation of Section 8 (b) (4) (A) 
and (B). 

For these reasons, we respectfully request this 

Court to reconsider its decision in No. 13394, and hold 
that petitioner’s inducement of the secondary employ- 

2° Congress “used this phrase only to distinguish between em- 
-ployees in their capacity as employees and employees in their 
capacity as consumers.” Local 1976, United Brotherhood of 


Carpenters (Sand Door and Plywood @o.), 113 N. L. R. B. 
1210, 1217. 
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ees was not privileged by the hot cargo clause in its 
contract with their employers. 


IT 


Petitioner’s other contentions are without merit 


A. The Board properly concluded that the equivocal answers given by peti- 
tioner to its members, when they inquired as to the meaning of the 
settlement agreement notices, constituted inducement and encourage- 
ment within the meaning of Section 8 (b) (4) (A) and (B) 


As noted pp. 8-9, supra, petitioner, pursuant to 
the settlement agreements of December 8, 1956, posted 
notices (J. A. 8la, 87a), advising its members and 
employees represented by it that it would not induce 
or encourage employees of certain named employers or 
of any other employer to engage in a strike or a con- 
ecerted refusal to handle goods for the object (a) of 
forcing a cessation of business relations with Coffey or 
Clark, or (b) of forcing Coffey or Clark to grant 
recognition to the Union without a Board certification. 
Shortly thereafter, however, various secondary em- 
ployees begain calling the union hall regarding the 
meaning of the notices and whether they should re- 
sume handling Clark and Coffey freight. Petitioner’s 
secretary-treasurer Parker received about “half a 
dozen or so’’ such calls and talked to “‘a lot of the 
employees,” and secretary Thiessen received about 8 
or 10 such calls. Both Parker and Thiessen admitted 
that they answered all these inquiries by stating they 
could not discuss the matter or, in cases where the in- 
quiry concerned the meaning of the notice, that the 
employee should read the posted notice. As a result 
the volume of freight interlined by Clark and Coffey 
‘again faded to virtual insignificance.”’ : 
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The Supreme Court has recognized that the words 
‘induce or encourage” appearing in Section 8 (b) 
(4) ‘‘are broad enough to include in them every form 
of influence or persuasion.” I nternattonal Brother- 
hood of Electrical Workers v. N. L. R. B., 341 U.S. 
694, 701-702. Moreover, it is equally clear, as the 
Board noted (J. A. 38a), that: ‘“Inducement and en- 
couragement may be accomplished by direct or forth- 
right acts, or informally in a manner which is under- 
stood by the initiated. In certain circumstances, 
silence may be tantamount to affirmative direction.”’ * 
Realistically viewing the equivocal answers given by 
the Union officials to the inquiring employees in the 
context of petitioner’s prior conduct, we submit that 
the Board properly concluded that the answers were, 
in practical effect, a direction to the employees to con- 
tinue to refuse to handle the boycotted freight. 

_ Thus, just prior to posting the notices, the Union 
had intensively induced these employees not to handle 
Coffey and Clark freight, using not only ambulatory 
picketing and oral appeals (pp. 3-6, supra), but 
‘such coercive measures as taking pictures at the vari- 
‘ous docks while Clark trucks were present, including 
‘one of an employee as he was signing a freight bill 
“SCE United States v. International Union, United Mine 
‘Workers of America, 77 F. Supp. 563 (D. C. D. C.), affirmed 
‘by this Court, 85 U. S. App. D. C. 149, 177 F. 2d 29, 
holding that a strike could be called by a “wink or nod.” And, 
in Stover Steel Service v. N. L. R. B., 219 F. 2d 879, 880 
(C. A. 4), inducement was found from the circumstance, inter 
‘alia, that, as here, members inquiring of the union as to what 
‘they were supposed to do “either received no advice at all or 


such advice as caused them to refuse to work on the project as 
long as the picket line was maintained.” 
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for Clark (J. A. 26a-27a). Similarly, employees 
were specifically commanded to stop unloading Clark 
and Coffey trucks, and were referred to the “hot 
eargo”’ clauses in petitioner’s contract when they 
ealled the union hall (pp. 46, supra). That these 
tactics were not without effect is apparent from the 
fear expressed by many employees that they would 
lose their union cards or be fined should they handle 
Clark or Coffey freight (pp. 6-8, supra).* 
Accordingly, after the posting of the notices, the 
employees were, as the Board found (J. A. 36a), un- 
derstandably in a quandary as to what they should do. 
As petitioner’s witness Terrano, a checker at Burling- 
ton Truck Lines, testified, he called Union agent 
Parker about the notice because: ‘‘I wanted to find 
out just how I would stand because I am the man in 
the middle. I would take it from both ends * * * I 
thought it would be my duty to refuse the freight 
* * * T called Parker at that time [to find out] what 
was the score * * * I didn’t know whether I should 
receive the freight or not * * * I knew that we are 
not supposed to handle nonunion goods. That’s what 
I had in mind * * * I didn’t know which way to 
stand and I wanted to be certain what todo * * * I 
didn’t know if I was doing right or wrong * * * 
whether I should refuse the freight or take the 
freight”? (J. A. 36a-37a). In these circumstances, 
unless petitioner were to give a clear answer as to 
whether or not its former policy against the handling 


17The Union’s constitution and by-laws provided for such 
punishment for violations of trade union principles (J. A. 30a). 
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of Coffey and Clark freight was still in effect,* it was 
to be expected that the employees would, as they did, 
regard the notices as not altering that policy. Peti- 
tioner’s failure to do so can thus reasonably be ex- 
plained only on the ground that it desired to continue 
its illegal inducement of secondary employees not- 
withstanding the settlement agreements. 

- Petitioner misses the point in contending (Br. 15) 
that, since the settlement agreements required the 
Union to take no affirmative action other than post- 
ing the notices, which it did, it cannot be deemed to 
have violated the agreements by remaining “silent”’ 
when the employees made inquiries. The settlement 
agreements obligated petitioner not only to post the 
notices, but also to refrain from inducing employees 
to refuse Coffey and Clark freight. The latter com- 
mitment was violated when petitioner answered the 
inquiries of the employees evasively, for, as we have 
shown, in the circumstances of this case an evasive 
answer was tantamount to a direction to continue the 
prior policy of not handling Coffey and Clark freight. 
In short, in the circumstances of this case, the Union’s 
evasive replies in effect contradicted the statement in 
the notices that the Union would not induce employees 
for the objects prohibited by Section 8 (b) (4) (A) 
and (B).* 


3 This is not to say that the Union had to go so far as to 
direct the employees to handle such freight; it need only have 
‘made clear that, so far as the Union itself was concerned, there 
was no longer any prohibition on the handling of the freight 

(see J. A. 3a, n. 4, 37a). 
“Cf West Texas Utilities Co. v. N. L. R. B. 92 U.S. 
App. D. C. 224, 206 F. 2d 442 (C. A. D. C.), certiorari 
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Nor is any different conclusion required by 
N. L. R. B. v. Teamsters Local 627, 241 F. 2d 428 
(C. A. 7), relied on by petitioner (Br. 15-16). In 
that case, unlike here, there had been no extensive 
inducement and coercion of secondary employees not 
to handle certain goods prior to the settlement agree- 
ment, nor, after the notices were posted pursuant to 
the agreement, did the employees who had previously 
been induced make specific inquiry as to whether the 
union still opposed the handling of these goods. 
Rather, the union in the Local 627 case, on posting 
the notices, merely sent its members letters, which in 
the Court’s view, did not detract from the notices but 
simply explained the terms and conditions of the 
settlement agreement and the union’s reasons for 
entering into it (241 F. 2d at 430). The facts of 
that case are thus clearly distinguishable from the 
instant case. 


B. The Board’s order properly protects not only Coffey and Clark, but 
other employers in the area over which Local 554 has jurisdiction 


The Board’s order requires petitioner, among other 
things, to cease and desist from violating Section 8 
(b) (4) (A) and (B), not only as to Clark and Coffey, 
the primary employers named in the complaint, but 
also as to all other employers in the area over which 

554 has has jurisdiction (J. A. 6a). The protection 
which ‘the Board sought to extend to all carriers 
operating within that area is singularly well ‘adapted 


denied, 346 U. S. 855, where the posting of a notice alongside — 
the one required by the Board’s order was held contemptuous, 
this Court stating: “Its overall effect ‘leave[s] a reader with 
quite a different impression than that’ intended by the first 
notice” (id. at 446, emphasis the Court’s). 
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‘to the situation which calls for redress” (N. L. B..B. 
v. Mackay Radio & Telegraph Co., 304 U. 8. 333, 348), 
for the record shows that the conduct of Local 554, 
taken in conjunction with that of the Central States 
‘Drivers Council and other Teamsters locals, involves 
“a systemwide and centrally directed and coordi- 
‘nated movement to commit unfair labor practices.’’ 
N. L. R. B. v. Salant & Salant, Inc., 183 F. 2d 462, 
464-465 (C. A. 6). 

Thus, petitioner was associated with the Council in 
‘negotiations with employers in the Omaha area, and 
‘was a party to petitioner’s contracts with such em- 
ployers. Moreover, petitioner, jointly with the Coun- 
cil, participated in the picketing and other unlawful 
‘conduct against secondary employers in furtherance 
‘of petitioner’s dispute with Clark and Coffey 
(pp. 3-4, supra). The degree of cooperation among 
‘the locals and the Council is further illustrated by 
‘Local 41’s strike against the Darling Kansas City 
‘terminal, admittedly at the instigation of petitioner, to 
force that carrier to cease handling Clark freight in 
Omaha (pp. 10-11, supra). 

That the above conduct was but the opening assault 
in petitioner’s campaign of forcing all unorganized 
carriers in the Omaha area to bargain with it and the 
Central States Drivers Council is shown by the follow- 
ing additional facts: On February 26, 1956, one month 
after the Darling strike, a meeting was held in Omaha 
‘with representatives of petitioner, other Teamster 
locals in the State of Nebraska, the Central States 
‘Drivers Council, and with representatives of nonunion 
earriers in the State. The purpose of the meeting was 


Fy 
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to explain the Central States Area Local Cartage 
Agreement to the nonunion carriers and to induce 
them to sign it. Among those present were Parker 
and Thiessen, officials of petitioner previously refer- 
red to; Richard Kavener, an organizer for Central 
States Drivers Council who, at Parker’s request, had 
previously tried to persuade Clark to sign the con- 
tract; and Leonard Abler, vice-president of Abler 
Transfer, Inc., a nonunion carrier located at Sioux 
City, Iowa, with one of its terminals in Omaha (J. A. 
5la-52a). At this meeting Kavener stated that the 
Teamsters were going to organize all carriers in the 
State of Nebraska and that in the future ‘‘no carrier 
would be able to operate unless they were a union car- 
rier” (J. A. 52a). This policy was actually imple- 
mented against two carriers operating in the Omaha 
area, Abler Transfer, Inc., and Lyon Transfer, their 
interlining of freight with over-the-road carriers be- 
ing curtailed at Lincoln, Nebraska, Sioux City, Lowa, 
and at Omaha (J. A.52a). And, when Leonard Abler 
asked Beman, business agent of Local 383," why his 
company had been cut off at Sioux City, Beman re- 
plied ‘‘Well, if you don’t know you better call Mr. 
Kavener or Mr. Parker at Omaha’’ (J. A. 52a). 
[Emphasis added. ] 

Under these circumstances, the Board was plainly 
warranted in concluding (J. A. 5a—6a) that “‘there is 
reasonable basis for anticipating that [petitioner], 
unless enjoined, will not confine its secondary boycott 

5 Local 383, jointly with the Central States Drivers Council, 


represented the employees of Knapp & Spencer, which inter- 
lined with Abler at Sioux City (J. A. 52a, n. 35). 
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activities to Clark and Coffey but will extend such 
‘activities to other common carriers within its juris- 
diction in effectuation of the program announced by 
the Council.”? Accordingly, the Board could properly 
order petitioner to cease and desist from boycotting 
‘not only Coffey and Clark, but also any other carrier 
within its jurisdiction. 

Indeed, the courts have enforced Board orders of 
‘the type here involved on the basis of circumstances 
closely paralleling those in the instant case. Thus, in 
upholding a similar order in N. L. R. B. v. United 
‘Mine Workers of America, District 2, et al., 202 F. 2d 
177, 179 (C. A. 3), under circumstances indicating 
that the union was “engaged in a general campaign 
‘to organize the nonunion mines within the territory 
of the District’’ the court stated: 

The respondents strongly urge that in enter- 
ing such a broad cease and desist order against 
them the Board exceeded its authority under 
the act. It is settled that the Board has broad 
power to determine the necessary scope of its 
orders and that it is authorized to restrain 
other violations of the act, the danger of whose 
commission in the future is to be anticipated 
from the course of the respondent’s conduct in 
the past. * * * We agree with the Board that 
in exercising its power to restrain other viola- 
tions than those complained of it is not limited 
by the necessity of finding the existence of a 
“planned program”’ on the part of the respond- 
ents to commit such other violations in the 
future. It is sufficient if it appears from the 
nature and extent of respondent’s past conduct 
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that there is a real danger that they will com- 

mit other unfair labor practices in the future. 
See also N. L. R. B. v. United Construction Workers, 
affiliated with United Mine Workers of America, et 
al., 198 F'. 2d 391, 392 (C. A. 4), certiorari denied, 344 
U. 8. 876; N. L. BR. B. v. United Mine Workers of 
America, District 23, et al., 195 F. 2d 961, 962-963 
(C. A. 6); N. L. R. B. v. The Lummus Co., 210 F. 2d 
377, 378-379 (C. A. 5); N. L. BR. B. v. Sun Tent- 
Luebbert Co., et al., 151 F. 2d 483, 488-489 (C. A. 9), 
certiorari denied, 329 U. 8. 714.” 


C. The affirmative action required by the Board’s order is appropriate 


To remedy the effects of the unlawful practices 
found, the Board order, inter alia, directs that peti- 
tioner notify all members and employees represented 
by it and employed by employers other than Clark 


and Coffey that the Union has no objection to their 
transporting or handling Clark and Coffey freight 
(J. A. 7a). Contrary to the Union’s contention (Br. 
23-26), well-settled principles establish the propriety 
of this provision in the circumstances of this case. 


16 These cases negate petitioner’s contention (Br. 17) that, 
because the charge and the complaint alleged a boycott against 
only Coffey and Clark, the Board lacked power to prohibit 
petitioner from boycotting other employers. Nor is the pro- 
priety of a broad order diminished, as petitioner suggests 
(Br. 17-18), by the fact that the Board did not find that peti- 
tioner was responsible for curtailing the business of Abler and 
Lyon (p. 29, supra); the insufficiency of the evidence to link 
petitioner with these two specific incidents does not negate the 
other evidence (pp. 28-29, supra) which shows that petitioner 
was a party to the Council’s plan to organize the nonunion 
carriers throughout the area. 
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The Board has a broad discretion to determine 
‘how the effect of prior unfair labor practices may 
be expunged.” International Association of Machin- 
ists v. N. L. R. B., 311 U. S. 72, 82. Section 10 (¢) 
provides that the Board may order “such affirmative 
action including reinstatement of employees with or 
without back pay, as will effectuate the policies of 
this Act.’ As the Board noted (J. A. 4a), this em- 
powers it to “‘require a respondent to take affirmative 
action, even though such action is not specifically com- 
manded by the Act, and even though the failure to 
take such action would not, in itself, constitute an 
unfair labor practice.”” The Board’s order ‘‘should 
stand unless it can be shown that the order is a patent 
attempt to achieve ends other than those which can 
fairly be said to effectuate the policies of the Act.” 
Virginia Electric and Power Co. v. N. L. R. B., 319 
U. 8. 533, 540. 

No such showing can be made here, for the Board’s 
order merely serves to cancel out the effects of the 
unfair labor practices found. Petitioner having in- 
duced and encouraged the employees of secondary 
employers, and thereby achieved its objective of caus- 
ing such employees to refuse to handle Clark and 
Coffey freight, there is no way to erradicate the effect 
of such conduct except by petitioner’s specifically 
giving employees notice that it no longer objects to 
the handling of such freight. This is particularly so 
in view of the nature of the inducement subsequent to 
the settlement agreements, i. e. the evasive and 
equivocal answers given by petitioner when the em- 
ployees called to find out whether they should handle 
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Clark and Coffey freight (see pp. 9-10, supra). 
Moreover, so as to insure that there would be no un- 
due interference with the statutory right of peti- 
tioner’s members and other employees to refuse, as 
individuals, to perform services, the Board carefully 
refrained from going further and requiring petitioner 
to request the employees to handle Coffey and Clark 
freight (J. A. 4a). In short, the purpose of the pro- 
vision is not, as petitioner contends (Br. 24), to re- 
quire the Union “to urge its members by indirect 
means to actually handle the ‘hot cargo ’.” but merely 
to negative the effects of the Union’s prior induce- 
ment, making clear that the employees are free to do 
as they wish respecting the goods without fear of 
union reprisal. 

‘¢An order such as this, which deprives [a union} 
of advantages accruing from a particular method of 
subverting the Act is a permissible method of effectu- 
ating the statutory policy.” Virginia Electric and 
Power Company, supra (319 U. 8S. at 541). The 
courts have repeatedly enforced orders imposing sim- 
ilar notice requirements on both unions and employers 
found guilty of unfair labor practices. See N. L. RB. B. 
v. Waterfront Employers of Wash., 211 F. 2d 946, 
952 (C. A. 9) (individual written notice to hiring hall 
committee, dispatchers, and union representatives, as 
well as employees using the hall) ; N. L. &. B. v. Inter- 
national Brotherhood of Teamsters, Etc., Local 823, 
927 F. 2d 439, 441 (C. A. 10) (“notify the company in 
writing that it * * * had no objections’’) ; N. L. RB. B. 
v. American Laundry Machinery Co., 152 F. 2d 400, 
401 (C. A. 2) (‘‘mail to all its employees a notice”) ; 
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N. L.R. B. v. Pacific Greyhound Lines, Inc., 303 U. 8. 
272, enforcing, 2 N. L. R. B. 431, 459 (notify “ewery 
one of its officers and agents”) ; Montgomery Ward & 
Co. v. N. L. R. B., 115 F. 2d 700, 701, 704 (C. A. 8) 
(notify ‘“‘all its present and any future undercover 
operatives”) ; N. L. RB. B. v. Holtville Ice & Cold Stor- 
age Co., 148 F. 2d 168, 169 (C. A. 9), enforcing, 51 
N. L. BR. B. 599 (notify “‘all members and contribu- 
tors” of respondent Association). 


CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that a decree should issue enforcing the Board’s 
order in full. 
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